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REMEDIES WHEN THERE HAS BEEN A 
BREACH OF A COMPROMISE AGREE- 
MENT TO A CAUSE OF ACTION OB- 
TAINED BY FRAUD. 





The title of this article relates to a class 
of cases which frequently occur. For ex- 
ample, here is a case when a party has been 
injured through the negligence of an em- 
ployer; it is a case of liability; the em- 
ployer’s attorney has secured a release 
while the injured party is in no fit condi- 
tion of mind to understand what he has 
agreed to, 

The best test of a good lawyer is his 
ability to grasp a case so as to secure the 
best remedy. He must not only be thor- 
oughly posted in the doctrines of the com- 
mon law, and their relationships, but he 
must thoroughly understand the facts of 
his case and their relationships, and yet 
this is not enough, he must also be as thor- 
oughly familiar with the doctrines of equi- 
ty and their relationships, to each other 
and to the common law. 

In a case like the one above shown, the 
truth of our remarks is clearly manifest, 
for there are three remedies open for an 
attorney to pursue. : 

First: He may restore, or offer to re- 
store, what he has received, and then com- 
mence his action. In such a case the re- 
sult is that he proceeds as though no con- 
tract of compromise had ever been made. 
He proceeds upon a rescission. 

Second: He may keep what he has re- 
ceived and sue to recover damages for the 
fraud. In such a case his damages are the 
difference between what he has received on 
account of the compromise and the damage 
he has suffered. Good authorities differ 
on the advisability of such a course. It 
would seem better in a case where such 
fraud may be complained of to ask for equi- 





table relief after the compromise agree- 
ment has been set up as a defense to the 
action brought for the injury. Equitable 
defenses are allowed in many states to ac- 
tions at law. Logically speaking, the 
fraud in such a case ought to be regarded 
entirely as though a suit had been brought 
in equity to set aside the contract for the 
fraud, and there is really no distinction be- 
tween such a course and a common law 
action, where equitable defenses are allowed 
except, that in the common law action the 
jury is to determine the damages and the 
court has no right to disregard the finding 
of the jury and enter a judgment for a dif- 
ferent amount from ‘that found by the 
jury. But this seems to enter upon the 
domain of equity completely, and in the 
United States courts no such defense is al- 
lowable. Barker v. N. P. R. Co., 65 Fed. 
Rep. 460 and cases cited, 63 Cent. L. J. 35. 

It has been held that an equitable de- 
fense set up in an action at law is triable 
upon the same principles that would apply 
to an original bill in equity brought for 
the same purpose. Walls v. Endle, 20 
Fla. 86; Penny v. Cook, 19 Ga. 538; South 
End Mining Co. v. Trimey, 22 Nev. 19, 
35 Pac. Rep. 89; 38 N. E. Rep. 269; Mur- 
phy v. Hubert, 16 Pa. St. 50; Kahn & Old. 
Tel. Min. Co., 2 Utah, 174. The rule in 
Florida is based upon a comprehensive un- 
derstanding of the rights of the parties to 
due process of law, which includes both 
equity and common law remedies, for it 
will not permit an equitable defense to be 
set up in a common law action, unless by 
so doing complete justice may be done, for 
it is provided by statute as follows: “In 
case it shall appear to the court or a judge 
that any such equitable plea * * * can- 
not be dealt with by a court of law, so as 
to do justice between the parties it shall 
be lawful for such court or judge to order 
the same struck out. Sec. 64, McC. Dig., 
p. 827, and id., 826, sec. 55,” and Chief 
Justice Randall said in Walls v. Endle, 
“Any fact which clearly proves it to be 
against conscience to execute a judgment 
at law of which the complainant could: not 
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have availed himself of in a court of law, 
will induce a court of equity to enjoin the 
judgment.” Upon this theory there could 
be no objection to an equitable defense in 
an action at law, and there could be no 
doubt that a statute allowing equitable de- 
fenees in common law actions must be so 
limited, to be constitutional. The case 
of Wall v. Endle, is a very instructive one, 
including the able briefs of the attorneys. 

Third: A party may commence his ac- 
tion in equity to rescind, and for equi- 
table relief, offering in his complaint to re- 
store in case he is not entitled to retain 
what he has received. If a party is not 
willing or able to restore what he has re- 
ceived, he is confined to one of the last men- 
tioned remedies. Gould v. Cayuga Co. 
Bank, 86 N. Y. 1. c. 84. ‘In this kind of 
an action, the court proceeds to set aside 
the compromise agreement, and will then 
hear and decide the question of the meas- 
ure of the damages. It is an action for a re- 
cission, and having jurisdiction of the par- 
ties and the subject matter may do com- 
plete justice, rendering it to the party to 
whom it is due. 
ting aside the agreement, if the court finds 
the plaintiff entitled to more than he has 
received, it will deduct what he has received 
from the amount it finds him entitled to, 


That is to say, after set- 


and render him a decree for the difference. 
If, on the other hand, it finds that the com- 
plainant has received more than he was 
entitled to receive, it will enter a decree 
accordingly, thus giving effect to the max- 
im, that he who seeks equity must do equity. 
See 63 Cent. L. J. 35. 





NOTES OF IMPORTANT DECISIONS 





CONTRACTS—ADMISSIBILITY OF PAROL 
EVIDENCE TO VARY.—It is held in 
Salmen Brick & Lumber Co. v. _ Peter- 
son (La.), 46 So. Rep. 616, that for opening 
the door to parol evidence to contradict a 
written act, error or fraud must not simply 
be alleged, but must be proved, or at any rate 
the litigant must satisfy the ccurt that he 
has in his possession the evidence necessary 





for the purpose and will offer it later on in 
the course of the trial. 

Plaintiff claimed title through defendant’s 
vendee of record. Defendant denied that he 
had ever sold his property. He claimed the 
transaction was a mortgage. That by fraud the 
transaction took the form of a sale, and that 
he signed the conveyance. Further that the 
amount received was but 10 per cent of the 
value of the property at the time and 5 per 
cent of its present value. He further alleged 
that plaintiff purchased with full knowledge of 
the fraudulent character of the title he was 
acquiring. 

The court held that before parol evidence 
was admissible to contradict the record sale, 
the defendant should have introduced evidence 
of the fraud and error in question. 





INSURANCE—COMMENCEMENT OF RISK 
—PAYMENT OF NOTE.—In Batson v. Fidelity 
Mut. Life Ins. Co. (Ala.), 46 So. Rep. 578, it is 
held that failure to pay note given for initial 
premium invalidates the policy. Decedent took 
out a life insurance policy, gave his note for 
the first premium. There was a provision on 
the face of the receipt given that failure to pay 
the note at maturity operated to end the 
policy. The note was not paid at maturity. 
The insured died and suit having been brought, 
the failure to pay the note was set up as a 
defense. Judgment in the lower court was for 
defendant from which plaintiff appealed. In 
affirming the judgment the Supreme Court of 
Alabama uses the following language: 

“The undisputed evidence is that the initial 
premium was never paid. The soliciting agent, 
who delivered the policy, together with the 
receipt introduced in evidence, instead of col- 
lecting and receiving from the assured the 


initial premium, as was his duty, and which 


only as such agent he had the authority and 
power to do, took the note of the assured 
for the initial premium payable to himself in- 
dividually at 30 days. This he had no author- 
ity to do. and the assured was informed of 
this want of authority in the agent by the 
terms of the contract. The note was never 
turned over to or accepted by the company, 
and it is not shown that the defendant company 
ever had any knowledge or notice of this act 
of the agent until after the death of the as- 
sured. The act of the agent in taking the 
note of the assured for the initial premium, 
without authority from the defendant company 
and without any subsequent waiver on its part 
of the agent’s unauthorized conduct, or ratifi- 
cation of said act of the agent, cannot in 
reason be said to constitute in law an actual 
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payment of the initial premium within the 
meaning of the contract. 

The receipt delivered to the assured by the 
agent at the time of the delivery of the policy, 
and which was introduced in evidence by 
the plaintiff, was open to explanation by parol 
evidence. It wasi shown, and not denied by 
the plaintiff, that no actual payment of the 
initial premium was made; and, this being 
true, the taking of the insured’s note by the 
agent could avail the plaintiff nothing, as it 
was not paid at maturity, and as, for that 
matter, it has never been paid, and there 
being in the face of the receipt given to the 
assured a condition that the failure to pay 
the note at maturity operated to end and 
determine the policy. Citing Knickerbocker 
Life Ins. Co. v. Pendleton, 112 U. S. 696, 5 
Sup. Ct. Rep. 314, 28 L, Ed. 866; lowa Life Ins. 
Co. v. Lewis, 187 U. S. 335, 23 Sup. Ct. Rep. 126, 
47 L. Ed. 204; Fidelity Mutual Life v. Price, 
117 Ky. 25, 77 S. W. Rep. 384; Ressler v. Fi- 
delity Mutual Life, 110 Tenn. 411, 75 S. W. 
Rep. 735.” 





BILLS AND NOTES—EVIDENCE.—That the 
plaintiff in an action upon a negotiable promis- 
sory note by introducing in evidence the note 
and indorsement of the payee thereon in blank 
prima facie establishes his case is held in Gil- 
lespie v. First National Bank (Ok.), 95 Pac. 
Rep. 220. 

Plaintiff introduced the note sued on in 
evidence with indorsement and_ rested his 
case. Defendant offered evidence to support 
the allegations of answer to which plaintiff 
demurred and the court instructed the jury 
to return a verdict for plaintiff. Defendant 
appealed. The Supreme Court in affirming the 
judgment, comments as follows: 

“The note sued upon was a negotiable in- 
strument. The production in evidence of the 
note indorsed in blank prima facie established 
its case. 1 Daniel on Negotiable Instruments, 
par. 812; 8 Cyc. 229; Winfield Bank v. Bettie 
McWilliams, 9 Okl. 4938, 60 Pac. Rep. 229; 
Seymour Price v. Winnebago National 
Bank, 14 Okl. 268, 79 Pac. Rep. 105. The evi- 
dence of defendants establishes that the con- 
sideration for which the note was executed 
by them was substantially as set forth in 
their answer, but there was neither any 
allegation by them in their answer nor any 
proof that plaintiff had notice of such facts be- 
fore it became the owner of the note, or notice 
that such consideration had failed in whole or 
in part. There is no allegation or proof of 
mala fides of plaintiff. There is no evidence 
that the execution of the note by defendants 
was illegally or fraudulently obtained, but the 





evidence is to the effect that Kelly, the payee 
in the note, refused to carry out his contract. 
Proof by defendants that the note was executed 
without consideration by them, or that the 
consideration, originally valid, had subse 
quently failed, was not sufficient to shift the 
burden of proof upon the plaintiff to show that 
it was a bona fide holder for value. 1 Daniel 
on Negotiable Instruments, par. 814.” 





LIEN FOR ATTORNEYS’ FEES—ENFORCE- 
MENT—SETTLEMENT BY CLIENT.—In Bar- 
thell v. Chicago, M. & St. P. Ry. Co. (Iowa), 116 
N. W. Rep. 813, it was held under the statute 
of that state giving an attorney a lien on his 
client’s right of action for his fees’ that 
where a plaintiff in an action for damages 
contracted to give his attorneys for their ser- 
vices, 50 per cent of the amount received from 
the defendant, and the original notice in the 
action gave notice of an attorney’s lien there- 
for, but defendant settled with plaintiff for 
$300 and the attorneys suit was for $150, 
under the lien, proof of the validity of their 
client’s claim was not essential to recover. 
To that extent the court would seem to have 
held for the purposes of the attorney’s claim, 
the defendant had admitted the validity of the 
claim of plaintiff to the amount settled for. 
On this point the court says: 


“Lastly, it is argued that plaintiffs must 
prove that Barger had a valid claim against 
the company; ,that this they did not do, and 
consequently they must fail. This proposition 
we have also decided adversely to defendant’s 
contention. Smith v. Railroad, 56 Iowa, 720, 
10 N. W. Rep. 244; Parsons v. Hawley, 92 
Iowa, 175, 60 N. W. Rep. 520; lLarned  v. 
Dubuque, 86 Iowa, 166, 53 N. W. Rep. 105. 
Practically every proposition relied upon by 
appellant has been determined adversely to its 
contention by previous decisions of this court. 
Some of these cases may run counter to the 
weight of authority, but as they have stood for 
many years without action by the Legislature, 
we are not disposed to overrule them at this 
time.” 


The argument was made that the contract 
in question was void for champerty. The 
court says there is not merit in this contention. 
See Boardman vy. Thompson, 25 Iowa, 487; 
Jeffries v. Ins. Co., 110 U. 8S. 305, 4 Sup. 
Ct. Rep. 8, 28 L. Ed. 156; Dunne v. Herrick, 
37 Ill. App. 180; Kusterer v. Beaver Dam, 
56 Wis. 471, 14 N. W. Rep. 617, 43 Am. Rep. 
725; Ryan v. Martin, 16 Wis. 57. It was con- 
tended that the contract gave the attorneys 
the right to settle the claim to the exclusion 
of plaintiff’s right to settle. But’ the court held 








124 CENTRAL LAW JOURNAL. 





No. 7 








that there was nothing in the contract which 
deprived the plaintiff of his right to settle. 

In a number of the states, statutes have been 
enacted similar to the one in question giving 
to the attorney a lien and while these enact- 
ments have been strenuously assailed on the 
grounds that they were unconstitutional, con- 
trary to public policy, etc., they have generally 
been upheld, 








LIABILITIES OF HEIRS AND ESTATE OF 
CO-SURETIES FOR BREACH OF BOND. 





The extent and duration of the liabilities 
of co-sureties on a bond for the faithful 
performance of the duties of their principal 
are not realized by those who become such 
sureties. 

The sureties bind not only themselves, 
.but their heirs, executors, administrators 
and assigns, and the duration of the liabil- 
ity often extends far beyond the ordinary 
statute of limitations of the State in which 
the co-surety resides. 

The co-surety who is compelled to re- 
spond in damages upon the breach of the 
bond which occurs after the death of the 
co-sureties can recover from the executor 
or the administrator of the deceased co- 
surety; he can also recover from the heirs 
of the deceased co-surety who received 
property from the estate. The statutes of 
limitation do not run against him and in 
favor of the co-surety until he has actually 
paid the damages. 

Upon the question as to the right to 
recover from his co-sureties for the breach 
occurring after the death of his co-surety, 
the law is settled and is as follows: 

Brandt on Suretyship and Guaranty,’ 
says: If two co-sureties become bound in 
a joint, or joint and several obligation, and 
one of them dies, and the other before or 
after such death, pays the debt, he can 
recover contribution from the estate of 
such deceased co-surety, either at law or 
in equity, to the same extent as if such 


(1) Sec. 248. 





co-surety was alive. As between co-sure- 
ties there is an implied agreement for con- 
tribution at the time they sign, and this 
implied agreement is not joint, but several. 
It is like any other promise to pay money 
for which the personal representative of 
the deceased promiser is liable; and_ it 
makes no difference whether the default 
was committed before or after the death 
of.the promiser.” This statement of the 
law is abundantly verified by the cases 
cited in its support. 

In Hetch vy. Wever,? Justice Deady 
states the law to be as follows: “On a 
careful examination of the authorities, I 
have concluded that whenever the under- 
taking of the surety is for a definite period, 
as for the conduct of an officer during his 
term of office, or for the repayment of ad- 
vance made to the principal in the bond 
until notice is given the obligee that the 
liability is terminated, the estate of the 
surety in the hands of the administrator is 
answerable for any default of the principal 
occurring after his death, and this is 
especially so where, as in this case, the 
surety bound himself, his ‘heirs, executors 
and administrators’ for the performance of 
his undertaking.’ 

In Conover v. Hill, the law is stated to 
be as follows: “Where one of the sureties 
upon the bond of the school commissioner, 
which was joint and several, dies, and after 
his death the surviving surety was com- 
pelled to pay for the default of the princi- 
pal, the survivor had the right to compel a 
contribution from the estate of the de- 
ceased co-surety.” 

The first point has already been decided 


(2) 34 Fed. Rep. 111. 


(3) 27 Am. & Eng. Ency., 2d Ed., page 456, 
is practically identical with the above, and 
other cases are cited as follows. Ins. Co. v. Da- 
vies, 40 Iowa 469; Green v. Young, 8 Grenl, 14; 
Knotts v. Butler, 10 Rich. Eq. 143; Moore v. 
Wallis, 18 Ala. 458; Hightower v. Moore, 46 
Ala. 387; Mowbray v. State, 88 Ind. 327. The 
opinion of Judge Deady is cited, with appro- 
val in the case of Pond v. U. S., decided in the 
Circuit Court of Appeals, 9th circuit, reported 
in Vol. 111, Fed. Rep. 989. 


(4) 76 Ill. 342. 
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in favor of the claim of McAllister in Mc- 
Allister v. Irwin,® in which the court says: 
“Counsel for defendant in error contend 
that no claim can be allowed against the 
estate, arising out of the obligation of the 
deceased as co-surety, until a court ot 
equity had determined the amount due 
from the estate, and then only: for one- 
third of the amount paid by plaintiff in 
error, unless it be established that the 
other surety, Morgan H. Williams, is in- 
solvent. The county court is vested with 
authority to hear and determine claims 
against the estate of deceased persons. The 
one of several sureties on an _ obligation 
who discharges the debt may enforce con- 
tribution from the estate of a deceased co- 
surety.’ 

In the case of Snyder v. State,” the 
law is decided to be that the estate of the 
deceased co-surety is liable wpon an official 
bond for any misapplication of funds, by 
the officer, occurring after the surety’s 
death.® 


(5) 31 Colo. P. 254. ‘ 

(6) McKenna vy. George, 2 Rich. Eq., S. C., 
15. “It does not appear that Morgan Williams, 
one of the sureties on the bond, is insolvent, or 
that any attempt has been made to force con- 
tribution from him. The one of several sure- 
ties discharging an obligation may _ enforce 
contribution from his co-sureties so as to equal- 
ize the loss. He can recover from each of his 
co-sureties only the aliquot part of the whole 
amount paid, calculated upon the basis of the 
number of sureties, unless it appear that some 
of them are insolvent, in which event he may 
recover from each of the solvent ones the moi- 
ety of the whole debt, having regard only to 
the number solvent.” Hills v. Hyde, 19 Vt. 59; 
46 Am. Dec. 177; Henderson v. McDuffee, 5 N. 
H. 38, 30 Am. Dec. 557. 

Pa 40 Pac. Rep. (Wyo.) 441, 63 Am. St. Rep. 

(8) In the annotations of this case the law 
is stated to be as follows: “A contract of 
suretyship is not terminated by the death of 
the surety. Notes to Chamberlain v. Dunlap, 
22 Am. St. Rep. 814; Commonwealth v. Stub, 
51 Am. Dec. 524. And his estate is liable for a 
breach of the principal’s obligation occurring 
after the surety’s death. Royal Ins. Co. v. Davies, 
40 Iowa, 469, 20 Am. Rep. 581. One who obli- 
gates himself that another will faithfully per- 
form the duties of an office is liable upon the 
default in the performance of those duties, 
although such default take place after the 
death of such surety. Green v. Young, 8 Green, 
1, 14, 22 Am. Dec. 218; Susong v. Vaiden, 10 
S. C. 247, 30 Am. Rep. 50. The estate of the de- 
ceased surety on a bond given by an insurance 
agent for faithful conduct and accountine is 
liable for moneys coming into the agent’s ands 





Upon the second proposition that the 
co-surety who is compelled to pay for a 
breach of the bond occurring after the 
death of the co-surety whose estate has 
been settled, a number of cases cited under 
the first proposition also determine the 
liabilities of the heirs. In addition we re- 
fer to the case of Hecht v. Skaggs,® which 
was a suit on the administrator’s bond 
where the co-surety died after the death 
of the surety, the court says: “The surety 
court bind his legal representatives, and by 
the terms of the contract under considera- 
ion, did so.2° And the appellant, hav- 
ing paid on account of a breach of the 
conditions of the bond, various sums, 
* * * and the principal in the bond as 
well as his co-surety being insolvent, is 
entitled to contribution against the estate 
of Russell, his co-surety in one-half those 
sums, with interest from- the dates they 
were paid at six per cent per annum. The 
estate of Russell was fully administered 
before the liability was fixed or the money 
paid, and lands exceeding in value the 
amount claimed for contribution passed to 
the appellee in his will. The appellant is 
therefore entitled to a judgment against 
appellee for the amount claimed as above, 
to be charged as a lien on the lands de-. 
vised.” 

In the American Law of Administration,™ 
the law is stated as follows: “The gen- 
eral remedy of a creditor, whose right of 
action accrued after the time in which 
claims may be presented against the es- 
tate while under administration, is by bill 
in equity against the recipients of prop- 
erty from a solvent estate, for contribution 
to the extent of the estate received by 
them; yet, while in some of the states an 


after the surety’s death, Rapp v. Phoenix Ins, 
Co., 55 Am. Rep. 427. The estate of a de- 
ceased surety upon a guardian’s bond, joint and 
several in form, remains liable after his death. 
Douglas v. Ferris, 1388 N. Y. 192, 34 Am. St. 
Rep. 435. Compare Shackamaxen Bank v. 
Yard, 150 Pa. St. 351, 30 Am. St. Rep. 807.” 


(9) 53 Ark. 291, 13 S. W. Rep. 930, 22 Am. St. . 
Rep. 192. 


(10) Citing numerous authorities. 
(11) 2 Woerner, 2d Ed. 
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action eat law is expressly denied, the heirs 
are held liable in others, at law; and in 
such case there is no recourse to equity. 

In New York it was held by a_ federal 
court that at common law the heir of an 
heir is liable, to the extent of the real estate 
received, for the specialty debt of the an- 
cestor, and that this liability can be en- 
forced in equity.” 

Upon the last point as to when the 
statute of limitations began to run against 
a surety the law is clearly set forth in 
Brands on Suretyship and Guaranty,"* 
where the author says: 

“The statute of limitations begins to run 
between co-sureties at the time the 
debt is pai, irrespective of the time when 
the obligation was entered into or became 
due. The surety who has paid more than 
his share of the debt, may for every separ- 
ate payment he makes, sue his co-surety 
for contribution, and the statute of limita- 
tions runs against each payment from the 
time it is made. Where suit is commenced 
against one of the two co-sureties before 
the debt is barred by the statute of limita- 
tions, and judgment is recovered against 
him, and the debt paid by him after the 
time when the statute would have been a 
bar if no suit had been previously brought, 
and after the debt is barred by the statute 
against the co-surety, the statute begins to 
run between the sureties from the time of 
payment, and the surety who pays may re- 
cover contribution from his co-surety at 
any time after such payment and_ within 
the statutory limitations.” 

In Pleasant v. Samuels,’* which was a 
case of surety against the co-surety for 
indemnity upon promissory notes against 
which the statute of limitations had run 


(12) Booth v. Starr, 5 Day, 419, 436. See 
also Marshall, C. J., in Riddle v. Mandeville, 5 
Cranch, 322, 330; Gordon v. Gilfoil, 94 U. S. 168; 
Chewett v. Moren, 17 Fed. Rep. 820; Gillispie 
v. Hauenstein, 72 Miss. 838; Hendricks v. Kee- 
see, 32 Ark. 714; Rex v. Creel, 22 West Va. 
373, 380: Hawley v. Botsford, 27 Conn. 80, 83; 
Mutual Life Ins. Co. v. Hopper, 43 N. J. Eq. 
387; Pyatt v. Waldo, 85 Fed. Rep. 399, 340. 


(13) Sec. 259. 
(14) 114 Calif. 34, 45 Pac. Rep. 998. 





to the payee, the court says: “In the case 
at bar, the action is not brought upon the 
promissory notes to recover against the 
maker upon the promises which he had 
made in such notes. The cause of action 
rests upon the fact that the plaintiff was 
compelled to take up and pay, and did take 
up and pay, notes which he had made for 
the accommodation of the defendant. The 
case of action arises at the time when the 
plaintiff made such payments of money for 
the benefit of the defendant.” This case is 
cited with approval in the case of Lowen- 
thal v. Coonan,’® in this case the court 
cites, in support of this proposition, Wood‘s 
Statute of Limitations, 321 ; Jones on Mort. 
and Par. 1213. Brandt on Suretyship, Sec. 
199; 28 Am. & Eng. Ency. of Law, 794; 
Yule v. Bishop, 133 Calif. 574, 65 Pac. 
Rep. 1094. In the annotations of this case, 
the law: is stated as follows: 

“The statute of limitations begins to run 
against the right of the surety to demand 
contribution from his co-surety as soon as 
payment is made by him.” 

JOHN HIPP. 


Denver, Colo. 


(15) 135 Calif. 381, 67 Pac. Rep. 324, 87 Am. 
State Reports, 115. In this case the court cites, 
in support of this proposition, Wood’s Statute 
of Limitations, 321; Jones on Mort., 1213; 
Brandt on Suretyship, sec. 199; 28 Am. & 
Eng. Ency. of Law. 794; Yule v. Bishop, 133 
Calif. 574, 65 Pac. Rep. 1094. In the annotations 
of this case the law is stated as follows: “The 
statute of limitations begins to run against the 
right of the surety to demand contribution 
from his co-surety as soon as payment is made 
by him.” 








VENDOR AND PURCHASER—CONSIDERA- 
TION. 





TARNOW v. CARMICHAEL. 


Supreme Court of Nebraska, June 4, 1908. 








A erantee, in an executory contract for the 
sale and purchase of real estate, refused upon 
the maturity of the contract to perform it, un- 
less the grantor promised to procure for him the 
outstanding title of remaindermen in an entire- 
ly separate tract of land, and the grantor made 
such promise. He!d, that the same was without 
consideration and unenforceable. 
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The owner of a life estate in certain land 
claimed to own the fee title, and asked the 
court to quiet the same against the claims of 
remaindermen, who, in turn, prayed for a de- 
cree establishing their title. Held that, the 
title of the remaindermen being established, 
they were entitled to a decree as prayed. 

Equity will devise a remedy to meet emer- 
gencies, and will adjust the property interests 
of litigants whenever it can do so without pre- 
judice to the lewal or equitable rights of any 
person. 

The doctrine of caveat emptor should be 
invoked whenever necessary that one may not 
be deprived of his rights; but it will not be 
applied to assist one in getting or keeping what 
he is not entitled to. 


Equity will permit the beneficiary of a trust 
fund to pursue the same and enforce his rights 
against it wherever it may be identified, and 
the conversion of the trust funds into land and 
the land into money will not prevent the en- 
forcement of such rights. 


EPPERSON, C.: December 24, 1894, Bilert 
O. Franzen died intestate, leaving seven chil- 
dren and his widow, Tomke M. Franzen, now 
by marriage Mrs. Tarnow, the plaintiff in this 
suit. Deceased owned at the time of his death 
124 acres of land in section 33, and 160 acres in 
section 34, township 2, range 4, in Jefferson 
county, Neb. All of said land was incumbered 
by a mortgage of about $3,200. He and his 
family occupied the land in section 34 as their 
homestead. Decedent’s estate was adminis- 
tered in the county court of Jefferson county, 
and an administrator appointed, who in Novem- 
ber, 1895, filed in the district court g petition 
for a license to sell the real estate of said de- 
ceased for the payment of indebtedness allowed 
by the county court against the estate, and for 
the payment of the mortgage liens against the 
land. A hearing was had upon the administra- 
tor’s petition, which resulted in the granting of 
a license to him, authorizing him to sell all of 
the land of the deceased to pay the general 
debts allowed against the estate, amounting to 
$3,394, and the costs and expense there- 
of, amounting to $300. Said license spe- 
cifically provided that the sale should be 
made “subject to all liens and incumbrances 
existing at the time of the death of the de- 
ceased and subject to the homestead interest 
in said lands of Tomke M. Franzen to the 
amount of two thousand dollars.” With this 
license as his authority, the administrator pro- 
ceeded to advertise and sell the land. The 
notice of sale recited that the real estate de- 
scribed would be sold “in pursuance of an 
order of C. B. Letton, one of the judges of the 
district court of Jefferson county. * * *” The 
administrator’s return to the court showed that 
he sold the 160-acre tract to Carmichael for 
$4,000 and the 124-acre tract to the widow, 
plaintiff herein, for $3,100. The return made 





by the administrator to the court did not show 
that he had attempted to sell the homestead 
interest. On the contrary, he reported that 
the sale was made “in pursuance of the license 
granted on the 16th day of February, 1896.” 
The sale thus reported to the court was affirmed 
April 14, 1896. On February 17th, one day 
later than the granting of the license, the 
plaintiff herein filed in that proceeding a 
showing, in the form of an affidavit, in which 
she said that she was the widow of said 
deceased and the mother of his children 
naming them, five of whom were minors at 
that time. She set forth the homestead charac- 
ter of the land in section 34. She further al- 
leged that it was to the best interest of the 
creditors that all of the land belonging to the 
estate should be sold and disposed of; that, 
by selling it all, it would bring more money 
than it would if divided and the homestead 
set out. She asked the court to order all of 
said real estate sold, and that out of the pro- 
ceeds thereof, after the mortgage indebtedness 
upon said land should be paid, that she be al- 
lowed $2,000 in lieu of her homestead rights. 
This application was supported by a number 
of affidavits of disinterested witnesses, to the 
effect that it would be to the best interest 
of the estate to sell the land as an entirety. 
It is possible that these affidavits were pre- 
sented to the court prior to the granting of 
the license. If so, it is apparent that the 
request therein made was not granted. The 
administrator, misapprehending the authority 
given to him in the license, and believing that 
he had authority to sell the land free from 
mortgage liens and the homestead exemption, 
undertook to sell and convey the same in its 
entirety. The evidence discloses that the pur- 
chase price paid by each purchaser was the 
value of the respective tracts of land. Per- 
haps the administrator was misled by reason 
of the filing by the plaintiff herein of the 
affidavits and showing above described. The 
plaintiff herself and Carmichael were also 
laboring under the same mistake. After con- 
firmation, although no order was made by the 
court impressing the homestead character upon 
the $2,000 of the purchase price paid by Car- 
michael, the administrator paid that sum to the 
plaintiff herein, and she accepted the same in 
lieu of the homestead. She, in turn, repaid it 
to the administrator as a part of the purchase 
price of the 124-acre tract in section 33. 
Carmichael thought he was buying the land 
free from all liens and incumbrances. He paid 
its full value. The administrator attempted to 
convey such title. The plaintiff herein con- 
sidered that the homestead interest passed to 
Carmichael by the administrator's deed. 
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About two years after the administrator’s 
sale, plaintiff was desirous of disposing of the 
land she had purchased in section 33, and 
on August 15, 1898, plaintiff and Carmichael 
entered into a written contract, by the terms 
of which plaintiff agreed to sell, and Carmichael 
agreed to purchase, the 124 acres fer the ex- 
pressed consideration of $3,700, $300 payable 
in cash, $2,300 on March 1, 1899, Carmichael 
assuming an $1,100 mortgage given by plaintiff, 
then an incumbrance upon the land, and upon 
performance of the written contract on March 
1, 1899, plaintiff was to convey said land to 
Carmichael by good and sufficient warranty 
deed. However, before the maturity of the 
contract, Carmichael became apprehensive that 
his title to the land in section 34 and plaintiff's 
title to the land in 33 were defective because 
of the homestead interest of the children of 
Hilert O. Franzen, deceased. He refused to 
fulfill his contract for the purchase of the 124 
acres. The parties then had further dealings, 
described in Carmichael’s testimony as follows: 
“A day or two before the first of March (1899) 
we came over to straighten the thing up. * * * 
I told her I wouldn’t go ahead and take the 
land without she would make some provision 
to make the deed all right. I wasn’t quite 
satisfied with the title. * * * She objected 
at the time, and thought it was all right. I 
proposed to let the trade fall through. * * * 
She didn’t want to do that. * * * I made the 
proposal I would take the land on them con- 
ditions if she would take a mortgage of $2,000 
until she furnished a quitclaim deed, and to 
put it in the mortgage that she would give 
a quitclaim deed from all the heirs, and I would 
take the land. * * * She objected to that, but 
on the 23d of March she said she had made 
up her mind to fix it up that way.” Thereupon 
Carmichael took the deed to the land in No. 
33, gave plaintiff the additional $300 provided 
for in the contract, and executed and delivered 
to plaintiff his promissory note for $2,000 due 
in six years, and gave a mortgage on the land 
in section 33 to secure its payment, and as- 
sumed the $1,100 mortgage. The following 
stipulation appears in the mortgage securing 
the $2,000 note: “This mortgage is given as 
a part of the purchase money of this land, 
and it is expressly understood and agreed that 
before the principal is to be paid that the 
said Tomke M. Tarnow is to furnish a quit- 
claim deed from all the heirs at law of E. O. 
Franzen, now deceased, conveying the land 
above described and also the west half of the 
southwest quarter of section thirty-four (34), 
towm number two (2), range number four (4) 
Jefferson county, Nebraska.” Substantially 
the same indorsement was made upon the 





note secured by the mortgage. Thereupon Car- 
michael took possession of the land and paid 
interest upon the mortgage indebtedness at 6 
per cent per annum for six years. Upon 
maturity of the $2,000 note, plaintiff demanded 
payment, which was refused by Carmichael be- 
cause plaintiff had failed to procure the quit- 
claim deed from the Franzen heirs as agreed, 
and plaintiff brought this action to foreclose 
her mortgage. In an amended petition plain- 
tiff set forth the facts as above shown, and 
alleged, further, that she received no consider- 
ation for executing the stipulation incorpor- 
ated in the mortgage and indorsed on the back 
of the $2,000 note in which she agreed to pro- 
cure a quitclaim deed from the heirs of the 
estate in controversy. Upon request of Car- 
michael the heirs were made parties to the 
action, and each filed a cross-petition, alleging 
ownership of an undivided one-seventh interest 
in remainder in the land occupied by their 
father as a homestead. The prayer of each 
cross-petition is to effect that the court adjudge 
that each is the owner of a one-seventh interest 
in remainder, and for general relief. Carmi- 
chael answered, requesting the court to deter- 
mine to whom the $2,000 remaining due on 
the note and mortgage belongs, and that it may 
be paid accordingly, and prayed that his title 
to all the land be confirmed and quieted against 
the claims of all other parties to the action. 
The district court found that there was no 
consideration for the promise made by plaintiff 
to furnish such quitclaim deed, and adjudged 
that the heirs are not now entitled to the re- 
lief prayed for in their answers and cross-peti- 
tions, but inquired no further into the 
equities of the parties, and denied all relief 
to Carmichael, and decreed a foreclosure of the 
mortgage for the full amount thereof. Car- 
michael appealed from the decree of foreclosure 
and the heirs appeal from the order dismiss- 
ing their cross-petitions. 

It may be weil to say at this time that, in 
view of the record had in the proceedings in- 
stituted by the administrator and of the other 
evidence in this case relative to the value of 
the land, the homestead interest was not sold 
by the administrator. The doctrine of caveat 
emptor applies to Carmichael. He was bound 
to take notice of the license and of the author- 
ity of the administrator and the power of the 
court. The evidence discloses that the land 
was capable of division, and that the home- 
stead could have been appraised and set out 
by metes and bounds. The title, therefore, of 
the Franzen heirs in remainder, has never 
been disturbed by any proceedings had. They 
are the owners, and have been at all times, 
of the homestead of their father, subject to 
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the life estate of their mother, the plaintiff 
herein. But it cannot be said that the plaintiff 
is now the owner of the life estate. She 
joined with the administrator in asking for 
the sale of all the land, and accepted a part 
of the purchase price thereof in lieu of her 
life estate. She is estopped from now claiming 
such title or interest in the land. That in- 
terest has been sold and conveyed to Carmi- 
chael. It is argued by Carmichael that in the 
event the homestead title cannot be impressed 
upon the $2,000, for which he gave his note 
and mortgage, he should not be required to 
pay the same until quitclaim deeds from the 
Franzen heirs are procured by the plaintiff, 
as stipulated. Plaintiff contends that her 
agreement to secure quitclaim deeds from the 
Franzen heirs to the land in 34 cannot be 
enforced, for the reason that there was no 
consideration given for such promise, as Car- 
michael was bound by contract to pay her 
this $2,000 on March 1, 1899. If we would 
resolve this question against her, the case 
could easily be disposed of. A discussion of 
this question is unnecessary. We have given 
it careful attention, and have, concluded that 
such promise was without consideration. See 
Esterly Harvesting Machine Co. v. Pringle, 41 
Neb. 265, 59 N. W. Rep. 804; Allen v. Plasmy- 
ere, 3 Neb. (Unof.) 187,90 N. W. Rep. 1125; 
9 Cyc. 349; McCarty v. Hampton Bldg. Ass’n, 
61 Iowa, 287, 16 N. W. Rep. 114; King v. Du- 
luth, M. & N. R. Co., 61 Minn. 482, 63 N. W. 
Rep. 1105; Abbott v. Doane, 163 Mass. 433, 40 
N. E. Rep. 197, 34 L. R. A. 39, 47 Am. St. Rep. 
465, and note. Whatever rights plaintiff had 
to the $2,000 fund represented by the mort- 
gage remained unchanged by reason of her 
promise to secure quitclaim deeds. 

There are broad principles of equity which 
call for recognition, and which must control 
the disposition of this case. At the time of 
the administrator’s sale, when the plaintiff by 
her conduct sold her interest in the homestead 
to Carmichael, or, in other words, barred her- 
self from asserting title therein against him, 
she was entitled to receive the value of her 
interest at that time. She was entitled to the 
then value of the use of the homestead during 
her life. Whatever was hers, she _ received, 
but she received more. The excess did not 
belong to her. It was paid to her by mistake. 
It became a trust fund in her hands. Equity 
will so regard it, and will follow it so far it 
may be identified. 

It is argued that the doctrine of caveat 
emptor bars Carmichael from asserting any 
right to the fund in controversy. Indeed, pur- 
chasers at judicial sales buy at their risk, 
and to them the doctrine of caveat emptor 





applies, and they cannot take title as against 
parties not in court, or against those whose 
interests are not disposed of in the proceeding 
in which the judicial sale is made. We have 
applied this doctrine as against Carmichael and 
in favor of the Franzen heirs because the 
court in the proceedings instituted by the ad- 
ministrator did not attempt to dispose of their 
interests, and had no power to do so; but can 
it be said in justice and equity that this court 
will enforce the doctrine of caveat emptor as 
against Carmichael and in favor of the widow 
to the extent that we will permit her to retain 
the money she was not entitled to which was 
paid to her through mistake, and that mistake 
occasioned partially through her conduct? The 
doctrine of caveat emptor does not prevent a 
purchaser at a, judicial sale from enforcing 
whatever legal or equitable rights may be 
preserved to him. He is not the victim of 
every unfortunate contingency which may arise 
in a proceeding. The doctrine should be in- 
voked that one may .not be deprived of his 
rights, nor to assist one in getting or keep- 
ing what he is not entitled to. His rights 
to this money Carmichael could have enforced 
at any time. Had the mistake been discovered 
prior to the confirmation of the administrator’s 
sale, no doubt would exist but that the court 
could have given relief. It could have been 
reached while it was in the land which was 
purchased in part by the fund. It could have 
been identified after the making of the ex- 
ecutory contract for the sale of the land 
purchased with it, and before the giving of 
the mortgage, which the plaintiff now seeks to 
foreclose. Equity will not allow the conver- 
sion of land into money or money into land 
to stand in the way of doing justice. Good 
conscience demands that a court of equity 
recognize the rights of all the parties and ad- 
just them when it may be -done_ without 
prejudice to any one. This court will not 
falter or hesitate upon mere _ technical 
grounds of procedure, when by so doing gross 
injustice would be done. With all the parties 
now before us, there can be no doubt but 
that we can correct and place in order the 
respective rights of the parties, which other- 
wise would result in gross injustice to some 
of them. That justice may prevail, a court of 
equity will devise a remedy to meet every 
new emergency, and will enforce the restitu- 
tion of property when it has jurisdiction of the 
same. It is for such emergencies that courts 
of equity exist, and whenever a decree can 
thus be made upon the record of a case pre- 
sented, although no precedent may be found, 
the court will so proceed. But the enforcement 
of the rights to a trust fund, wherever the 
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same may be identified, is doing no violence to 
equity jurisprudence. The idea is not a new 
one. Pomeroy’s Equity Jurisprudence (3d Ed.) 
1175 et seq. Carmichael’s money was con- 
verted into land. That land was sold and the 
trust fund transformed into a note and mort- 
gage signed by the identical person who paid 
it by mistake. He is entitled to follow it and 
obtain that which in equity and good _ con- 
science belongs to him. Plaintiff, the holder 
of the trust fund, sought to foreclose the mort- 
gage for the full amount thereof, which would 
operate to convert the trust fund into money 
in her hands. She is entitled to only a part 
of it. Her interest must be determined by 
taking into consideration the vaiue of her 
life estate in the Franzen homestead as it 
existed when Carmichael bought it. The mort- 
gagor is the beneficiary of the trust because 
he paid the fund through mistake for a title 
which he never acquired. He is entitled to 
reimbursement, and to have deducted from the 
mortgage the amount he paid for the title 
of the heirs which he did not acquire. He is 
entitled to interest upon that amount from the 
time he paid it, as the plaintiff has withheld 
_it from him and she had the use of it. From 
the evidence before us we cannot make a 
computation, as we are unable to determine 
what was plaintiff’s expectancy of life at that 
time. Additional evidence must be given 
that a computation may be made by the dis- 
trict court. Plaintiff is entitled to a _ lien 
upon the land in section 33 for the amount 
thus found due. We conclude, also, that the 
computation be made upon a 6 per cent basis 
as a just and fair rate, and this is suggested 
by the parties, in that they agreed upon that 
rate in the mortgage. Carmichael has been 
rightfully in the possession of the property by 
the purchase of her life estate, and therefore 
need not account for its use. It has been 
suggested that Carmichael might be entitled 
to subrogation to the $3,300 mortgage which 
was upon all of the Franzen land at the 
time of the administrator's sale, inasmuch as 
his money was used for the satisfaction of the 
mortgage. We cannot see wherein he is en- 
titled to subrogation, or wherein it would 
avail him. As he is not required to account for 
the rents and profits during his occupancy of 


the land in controversy, he has received all the ; 


benefits which he would be entitled to receive 
if it were possible for the court now to decree 
him subrogated to the lien of the mortgage. 
It is contended by the plaintiff that in the 
general distribution of her husband's estate she 
has received less than she was entitled to, 
taking into consideration the dower interest 
which the law would have given her, and which 





she claims she has never received. We con- 
sider it unnecessary to discuss this question 
at length. The following facts, however, stand 
out prominently in the record against her con- 
tention. By joining with her husband in the 
mortgages upon the land, she waived her 
dower interest therein to the extent of the 
mortgages. Considering the land worth $7,100, 
and deducting therefrom the amount paid in 
satisfaction of the mortgage and the value of 
the homestead, we find a surplus of but $1,761. 
Her dower interest at the time of the sale 
was. not of very great value. And, again, in 
this connection we mention the fact that she, 
as the widow of Franzen, made application to 
the court to have the land sold in its entirety, 
and therefore she should have looked to the 
proceeds of the sale for the satisfaction of 
her dower. The Franzen heirs were not 
estopped from alleging their title to the 
homestead of their father by their fa‘lure to 
object to the confirmation of the administrator’s 
sale. No record made in that proceeding chal- 
lenged their attention to the attempted con- 
veyance of the homestead by the administrator, 
and the court being without power to sell the 
homestead, and the heirs receiving no con- 
sideration for their interest therein, they are 
not barred by the decree of confirmation nor 
by their own conduct. from asserting the title 
they inherited. The district court should have 
affirmed their title to the homestead. 

We therefore recommend that the judgment 
of the lower court be reversed, and this cause 
remanded to the district court, with instruc- 
tions to enter a decree quieting the title of the 
Franzen heirs as remaindermen in and to 
the homestead of their father, and, further, 
that an accounting be had of the amount due 
to the plaintiff according to our findings and 
suggestions. 

DUFFIE and GOOD, CC., concur, 

PER CURIAM. For the reasons given above, 
the judgment of the district court is reversed, 
and this cause is remanded to the district court, 
with instructions to proceed further in the 
matter as recommended in the opinion. 


Note—Equity Suffers No Right to be Without 
n Remedy.—Oftentimes the cases coming up for 
equitable relief are complicated by the nature 
and extent of the transaction under inquiry, 
the conflicting interests of the parties, the ef- 
fect of the conduct of the parties upon their 
rights. and many other factions. Equity une 
dertakes, however, to provide a remedy to meet 
emergencies, and the fact that the relief sought 
is unusual, or even unprecedented, will not de- 
feat one’s right to equitable relief if those fac- 
tors are present which are necessary to con- 
fer equitab'e jurisdiction. Rhoton v. Baker, 
104 Ill. App. 653; Toledo, ete. R. Co. v. Penn- 
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sylvania Co., 54 Fed. Rep. 746; Sturdivant v. 
Reece, 3 Ark. 278. Equity looks at the sub- 
stance, and will disregard names and penetrate 


disguises of form, to discover and deal with it, 
Stockton v. Central R. Co. (N. J. Ch.) 50 N. J. 
Eq. 52, 24 Atl. Rep. 964. Equity cannot be in- 
voked to inflict injury or damage on defen- 
dant, where no substantial right would be 
secured to plaintiff, Mahler v. Brumder, 92 Wis. 
477. 

In Baltimore Trust & G. Co. v. Hambleton, 
84 Md. 456, the facts of which were quite un- 
usual, the rule was sustained that equity will 
devise a remedy to meet each new emergency. 

It may, as in the principal case, be required 
that money be refunded, as a condition of the 
relief sought (Galbraith v. Tracy, 153 Ill, 54), 
or as it is put, that the plaintiff must do equity, 
Barrier v. Kelley, 82 Miss. 233. 

In the principal case there occurs a con- 
version. No matter what changes in form or 
character the property may assume, so long as 
it can be followed, equity will attach. 

Cases of this kind are among the most in- 
teresting and important that courts have to 
deal with. The court would seem to have 
taken hold ‘of the controlling facts of the case 
and to have applied thereto sound principles 
of equity. 








JETSAM AND FLOTSAM. 





LEGAL ETHICS—ANSWERING LEGAL QUES- 
TIONS IN NEWSPAPERS. 

The propriety of members of the bar answer- 
ing legal questions in newspapers has been a 
matter of discussion in England, and was re- 
cently dealt with in a report to the Bar Coun- 
cil The professional practice committee had 
reached the conclusion that work of this kind 
by a member of the bar in consideration of or- 
dinary literary remuneration constitutes a 
breach of professional etiquette. But the coun- 
cil has decided, by a majority of 21 votes 
against 15, that it does not constitute an of- 
fense against professional decorum, “provided 
the name of the barrister giving the answer is 
not disclosed to the public, nor directly nor in- 
directly brought to the knowledge of the per- 
son asking the question.” In view of the di- 
vergence of opinion in the council, the ques- 
tion has been left for discussion at the annual 
meeting of the bar. The Law Journal hopes 
that the moderate view of the majority of the 
council will prevail, and says: “The dignity of 
the profession is not likely to be enhanced by 
the imposition upon its members of unnecessary 
restrictions that savor of the arbitrariness of 


trade unionism.’’—Case and Comment, 
AMERICAN STATESMEN IN SWITZERLAND. 


At noon at the large annual banquet given 
by Americans at the Schweizerhof, Lucerne, to 
celebrate the anniversary of the Independence 
of the United States, Mr. Louis Lombard of Tre- 
vano Castle and New York City, who presided, 
spoke as follows: 

Ladies and Gentlemen: The first thought on 
this Fourth of July is one of sadness. We all 
must feel a personal loss in the death of a for- 
mer President. Let us take this occasion to 
reverently salute the memory of Grover Cleve- 





land, and to extend our profoundest sympathy 
to his family. May statesmen be oftener made 
of the honest, strong fiber that characterized 
him. 

Comparing many of the legislators of our day 
to the geniuses who guided the steps of our 
baby republic 132 years ago, one is forced to 
conclude civic virtue is growing in inverse ra- 
tion to the growth of our population. To “get 
there” and to “stay there” seems to be the pre- 
dominating motive of many of our “public ser- 
vants.” 

On this particular Fourth of July, 1908, it 
may not be inappropriate to use the prerogative 
of toastmaster to toast some of our modern 
legislators. To ‘toast, however, does not al- 
ways mean to drink to one’s health—it. may 
signify to brown by fire. in other words, to 
“roast.” 

One evening, at the Waldorf, I asked Sena- 
tor Jones of Nevada, just back from Europe, 
his impression of the Old World. ‘My boy,” 
said he, “there are but two classes of people 
over there: the Kiss Mes and the Kick Mes.” 

In America it is notorious we are all equal— 
some a little more equal than others, especially 
our private servants and our legislators, some- 
times innocently called public servants. 

The majority of our law-makers might be 
divided into two kinds: one—the honest, silly 
reformer whom we in America call “crank,” 
the fellow who would bring wealth and joy to 
the million, though himself unable to produce 
or save enough food for his own consumption; 
and the other—the larger prototype, who sim- 
ply goes into politics “for what there’s ‘in it.” 

Some brainy and well balanced patricts enter 
public life with the single resolve to do good. 
Such, however, are so rare they hardly count in 
the legion of law-tinkers whose main stock in 
trade is often but the ability to pronounce with 
inborn persuasiveness the spiritual, I mean 
spirituous, shibboleth of ward politics: “Boys, 
what'll you have?” 

Intellectual, unselfish, fearless politicians are 
at times misunderstood and oftener positively 
disliked on account of their integrity. In sheer 
despair, some retire disgusted with politics, 
more become opportunists, believing a_half- 
measure better than none, and a considerable 
number are simply forced out by soulless ma- 
chines. 

The numberiess unbaked lawyers who, unde? 
the title of law-makers, thrive upon easy con- 
stituencies, make the locusts’ plague of old 
seem a joke, if we compare that ancient evil to 
the harm done by the partisan statutes our di- 
lettanti solons enact to thwart economic laws. 

And yet, with all its legislative snags, I am 
very hopeful of our country’s future. In spite 
of our myriad canary-skulled and  calliope- 
lunged demagogues, who, since the first Fourth, 
have threatened our government, the nation 
remains exceedingly healthy. One must admit 
it has a strong Constitution. 

The unhampered inventiveness of our people 
and the resources of our land could ultimately 
make us the owners of the earth provided... 
the proposition I am about to lay upon the desk, 
I beg pardon, upon the table, of this Congress, 
should be acted upon. I had intended to keep 
dark this scheme of mine, as its publication 
might some day block my appointment as Vice 
Deputy Consular Agent to the South Pole or 
even lower down, but this being a crowd patri- 
otic and friendly, I shall entrust it my pana- 
cea regardless of personal consequences. With 
so many representatives of the sex famed for 
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keeping secrets, I am sure my recipe will not 
be divulged to any man either dead or not alive. 

Here it is: 

To make our country happier and wealthier, 
I move that our state and national legislatures 
adjourn 52 weeks each year! 

I had thought of offering a toast to that leg- 
islative suicide, but the seriousness of our In- 
dependence Day suggests a loftier and more 
optimistic theme. I would propose we lift our 
glasses to our next President. I hope that I 
echo your sentiments in saying: Whatever be 
his party, may God guide him in what to do, 
and particularly in what not to do. 

Ladies and gentlemen, let us drink to our 
next President! 


THE STANDARD OIL REBATE CASE, 

The following is the article by Judge R, M. 
3enjamin, of Bloomington, Ill, to which refer- 
ence was made in our last editorial, to be read 
with it, lack of space preventing its appear- 
ance last week. The full force and effect of 
last week’s editorial on the same subject wil] be 
more fuily appreciated in connection therewith. 
This article appeared in the Bloomington, IIL, 
-antagraph of July 25th, for a copy of which 
we are indebted to Judge Benjamin. We have 
the highest regard for his opinion, which is as 
follows. 

“The United States circuit court of appeals 
in the opinion in this case, written by Judge 
Grosscup, state that the assignments of error 
that they review relate: 

“1. The view adopted by the trial court, car- 
ried out in its rulings on the admission and ex- 
clusion of evidence, and embodied in its charge 
to the jury, that a shipper can be convicted of 
accepting a concession from the lawful pub- 
lished rate, even though it is not shown as 
bearing on the matter of intent that the ship- 
per at the time of accepting such concession 
knew what the lawfui published rate actually 
was, 

“2. To the view adopted by the trial court 
that the number of offenses is the number of 
ear loads of property transported, irrespective 
of whether each car load constituted the whole 
or a part only of a single transaction resulting 
in a shipment; and 

“3. Whether, in the 
named, the trial court 
vested in the court. 

The attorneys who appeared in court for the 
Standard Oil company have given out a signed 
statement as follows: 

“The circuit court of appeals has 
the case upon three grounds: 

“1. That a shipper cannot be convicted for 
accepting a concession from the lawful publish- 
ed rate, un ess it is shown that such shipper 
actually knew what the lawful published rate 
was, and in accepting a less rate did so know- 
ingly and intentionally. 

“9. That the trial court erred in holding that 
the number of offenses is equivalent to the 
number of car loads of property transported. 

“3. That the trial court abused its discre- 
tion by the investigation which it conducted 
after the verdict of the jury, and in measuring 
and exaggerating the penalty to be imposed 
by the ability of the Standard Oil Company of 
New Jersey, which was not the defendant or 
party to the suit, to pay the fine. 

For the purpose of testing the validity of 
these rulings, let us consider a parallel] liquor 
ease. The sale of wine or beer in the absence 
of prohibitory statutes is just as legal as re- 


imposition of the fine 
abused the discretion 


reversed 


bates or concessions to shipper in the absence 





of the Elkins law. Rebates and concessions are 
penalized as crimes as well as the sa.e of in- 
toxicating liquors to minors on the ground of 
public policy. 

For illustration of the views of the court of 
appeals we assume the following state of facts: 
A Peoria distiller or brewer opens a saloon in 
Bloomington. A Bloomington man of good 
moral character, but worth less than $100, ob- 
tains a license in his own name to run the sSa- 
loon. A minor of the age of 20 years makes, 
on the first of the month, an agreement with 
the saloonkeeper for a daily drink of whisky 
or beer, to be paid for at the rate of 10 cents a 
drink when he receives his wages at the end 
of the month. Under this agreement he gets 
thirty drinks during the month, and then set- 
ules for them paying $3. At the next term of 
the circuit court the Bloomington saloonkeeper 
is indicted by the grand jury for selling intox- 


icating liquor, contrary to the statute, to a 
minor. 
The indictment contains thirty counts—one 


for each drink. On the trial of the case a Peo- 
ria lawyer appears for the defendant and of- 
fers to prove that the saloonkeeper did not 
know that under the agreement for these drinks 
he was selling intoxicating liquor to a minor, 
but the court, in accordance with the rulings 
of the supreme court of this state, refuses to 
admit such evidence. (See 77 IIll., 322; 91 IIL, 
494; 219 Ill., 16; see also 114 Fed. Rep. 632.) 

The jury finds the defendant guilty on thirty 
counts of the indictment. In this state the fine 
for selling intoxicating liquors to a minor is 
not less than $20 nor more than $100 for each 
offense. The judge, in the exercise of his dis- 
cretion, imposes fines (for instance, $25 for each 
offense) amounting to $750. cr 

The case is taken to the supreme court of 
this state, and the attorney for the defendant 
(the Bloomington saloonkeeper) claims that the 
ease should be reversed upon these. three 
grounds: 

1. That the salivonkeeper cannot be convict- 
ed for selling intoxicating liquor to a minor 
unless it is shown that he actually knew that 
the buyer was a minor. 

2. That there was no offense committed un- 
til the minor had taken his thirty drinks—that 
each drink was a part only of a single transac- 
tion. 

3. That the trial judge abused the discretion 
vested in the court by imposing fines amount- 
ing to a sum several times greater than what 
he was worth. 

What would be the answer of the court to 
such claims? As to the first, the court would 
simply refer to the cases above cited. As to 
the second, the court would say that the trans- 
fer of each g-.ass of liquor to the minor was a 
transfer of the-title to the liquor when drunk 
—was a sale constituting a distinct offense. As 
to the third, the court would say that a man 
who committs a crime cannot escape the statu- 
tory penalty by merely showing that such pen- 
alty would “wipe out” all the property he had. 


Now make the following substitutions: The 
Standard Oil Company of New Jersey and its 
lawyers in place of the Peoria. distiller 


or brewer and his lawyer; the subsidiary 
Standard Oil Company organized in Indiana in 
place of the Bloomington saloonkeeper licensed 
by the city of Bloomington to sell intoxicating 
liquors; the transportation of car loads of oil 
under a general agreement for rebates or con- 
cessions in place of daily drinks to be settled for 
by a minor on pay day: violations of the Elkins 
law providing a penalty for rebate and conces- 
sions of from $1,000 to to $20,000 for each of- 
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fense in place of violations of our statutory 
law providing a penaltv of from $20 to $100 for 
each sale of intoxicating liquor to a minor. 

If the supreme court of Illinois would sus- 
tain the judgment in the supposed liquor case, 
as it certainly would, does it not seem that the 
same course of reasoning ought to have sus- 
tained the rulings of Judge Landis in the Stan- 
dard Oil rebate case?” 








CORRESPONDENCE. 


STANDARD OIL DECISION. 
Editor of the Central Law Journal: 

Your editorial relating to the Standard Oil 
Rebate Case is O. K. and will go hence, to il- 
lustrate: Suppose a fire bug set out fires to 
destroy the American cities at the instigation of 
a hostile government as Russia. Of course, the 
latter could not and ought not to be indicted. 
Therefore any reference to that fact could not 
go into the mandatory record; and to mention 
it into the statutory record would be useless. 
So we see the talk about the record is wholly 
irrelevant and stamps the court with ignorance 
of record. If, after the verdict of guilty was 
in, if the judge reached out and got evidence 
to graduate his discretion by, this would not 
vitiate his judgment or the amount of his fine. 
If he found Russia was inciting incendiarism, 
then, of course, the fine imposed on the fire bug 
would be maximum and not minimum. 

Evidence relating to Russia was not gathered 
to convict Russia, but only to inform the court 
which could lay on a minimum or a maximum 
fee as the judge saw fit. Now to say he was a 
fool and guilty of abuse of power is not juris- 
tic talk; only “immunity botch”  plotterers 
would talk such stuff or abuse the judge who 
acted properly in order to discharge his duty. 

It is quite evident the court of appeals does 
not understand the proper use of records and 
their functions. At least they profess to be 
ignorant in order to abuse Judge Landis. 

You are on the right track and lay it to them 
quite properly. Yours very truly, 

W. T. HUGHES. 
Chicago, 121. 








BOOK REVIEWS. 


AMERICAN STATE REPORTS, VOL. 118. 


This volume contains cases on such impor- 
tant topics as Corporations, Book-Making and 
Pool-Selling, Homesteeds, Bribery, Carriers, 
Ejectment; Liquor, Sale to Minor; Water Rights, 
Corporations de Facto, Right of Adopted Chil- 
dren to Inherit, False Imprisonment, Nuisances, 
Ne Exeat. There are, of course, many other 
important and interesting cases published in 
the volume. The cases are selected from the 
decisions of the highest courts of the various 
states. The case notes add to the value of the 
eases reported, and the law on any topic found 
in the volume will be found to be presented in 
a careful manner, and brought down to date. 
Published by Bancroft-Whitney Co., San Fran- 
cisco. 





HUMOR OF THE LAW. 


-_ 


In the early days of Sioux City the district 
court was presided over by a judge who, al- 
though a man of great ability, was given to 
rather free indulgence in ardent drinks. He 
was fond of sports of all kinds, and when a 
chance to witness a horse race happened to co- 
incide with a sufficient number of drinks the 
judge’s court was apt to be adjourned for the 
occasion. Once when he was holding court in 
an outlying part of the district word reached 
him of an unusually attractive event which was 
to come off in Sioux City, to see which he 
would have to start almost immediately. Has- 
tily he announced: “The sheriff will adjourn 
court sine die.” 

Now, it chanced that there was a prisoner 
awaiting trial who had not been able to give 
bond, and as only two terms were he'd in a 
year the prospect of spending six months in 
jail was not at all pleasing to him. His coun- 
sel sprang to his feet and made an eloquent 
plea in behalf of his client. The judge listened 
thoughtfully, and after the lawyer was done 
speaking, fumbled through the docket till he 
found the case. 

“State of Iowa against Bud Jones,” he read. 
“What’s this man charged with?” 

The district attorney stated that the charge 
was burglary. 

“Prisoner, stand up,” said the judge. ‘You 
are charged with the crime of burglary, sir. 
What’s your plea?” 

“Not guilty,” responded the prisoner. 

“What's that?” said the judge, an expression 
of intense surrrise coming over his face. 

“Not guilty, your honor,” repeated the pris- 
oner, 

“Well, that’s a damn good plea,” said the 
judge. “Prisoner discharged. Mr. Sheriff, ad- 
journ court sine die.” 

And his honor lit out for the train, 


“One seldom sees the typical old-time justice 
of the peace any more,” remarked Judge Fred 
L. Taft the other day. “The ’Squire of earlier 
times was a ‘character,’ and it’s too bad in a 
way that the tyne has been supplanted. 

“But,” continued the judge, “even yet you'll 
strike a ‘Squire’ of the old school in the smaller 
towns. Only a few years ago I tried a case in 
another town before one of those old-time jus- 
tices. 

“The case was a rather trivial one. so far as 
the amount involved was concerned, but my 
client was anxious to win it. as a matter of 
principle. Some twenty or more witnesses had 
been subpoenaed on the other side, and all of 
them testified briefly. After they had got 
through I stated to the court that I had only 
three or four witnesses to put on the stand and 
that I thought we could finish up within a short 
time. 

“Well,” says he, briskly, picking up a dusty 
law book, ‘I’m sorry, sir, but I ain’t got time to 
hear any testimony from your side. Court’ll 
now adjourn and I'll give my decision at 4 
o'clock.’ 

“And,” says Taft, “it never really occurred to 
him that he was showing any prejudice in the 
case.”’-—American Legal News. 


In a Southern town, where the attorneys had 
agreed among themselves to charge higher fees 
thereafter in divorce cases, an old colored wom- 
an, gossiping about the remarriage of her son, 
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who had recently been divorced, said: “Now 
dere is Katy Jones, right across de road, who’s 
mighty anxious to marry, and she wants one 
powerful bad, but she’d better be in a hurry, 
ease them divorces is gettin’ kinder scarce and 
mighty high, and I’se been told dat Jedge Nich- 
olls says he ain’t gwine to sell but a few more 
at dat price.”’—Case and Comment 


“The position of the Republicans on _ this 
tariff revision proposition reminds me of a 
speech I heard a lawyer make in one of the 
New York courts,” said Representative William 
Bulzer. 

“This lawyer was in a bad way. He had 
nothing. But he put on a bold front and start- 
ed like this: 

“‘Gentlemen of the jury: Eliminate the law 
and the facts in this case and what do we see?’” 
—Saturday Evening Post. 








WEEKLY DIGEST. 





Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 


California Terr ree rer 47, 94. 
Connecticut 6, 53, 72, 74, 75, ‘78, "$2, $3, 87; 96, 
104, 108, 132. 
ae re .133 
6: Sad oa cinn hee ‘3. ‘ “22, 48, 59, 69, 93, 114 
ee cna coccsees GR Fee TR B68 
Maine. ‘ fereeeeterrereeeeeent 71, 120, 125 
Maryland. bivdsced 4s 400s ea ae ee ee 
PN Na'66s 64060 oc ce desens 23. 37, 42, 103, 137 
ER cre ender eicesvecceccss Sa See mae 
CE 86 06G66-6bakeda be -s-arhnk nd Oye oon ee eee 
PE  KG6C SK OEeE eC eREeKOC Oe | Seeeesesoncenes 8 
Nebraska ..... iseotncctsnceveae Oi ae eee 
New Jersey 24, ‘27, 30, 31, 32, 34, 35. 41, 49; 50, 
55, 58, 65, 67, 86, 91, 92, 97, 107, 109, 115, 
122, 130, 140. 
New York 36, 40, 43, 51, 57, 63, 64, 84, 95, 100, 
110, 112, 113, 126, 129, 131, 136. 
RE SO. i ck tees sccetens coeds OH, BA, 208 
Pennsylvania.......... 2, 9, 19, 52, 98, 123, 134 
Rhode Island ............ 4 aséhends ace 
South Dakota.......... omnes 101, 111 


United States C. C..... 5. 26, "99, 76, 88, 127, 128 

U. 8. C. C. App. 12, 14, 15. 16, 17, 33, 39, 61, 73, 
80, 105, 116, 135. 

United States D. C.......1, 10, 11, 13, 18, 118, 119 

Re cane eeeeden se eb ee oeeeceenes bab See” eae 

Vermont . 70, 124 


1. Admiralty—Costs.—Where the claimant of 
a libeled vessel has prevailed on the trial, and 
the libel is dismissed, he is entitled to tax as a4 
part of his costs the premium paid by him to @ 
surety company for a bond to obtain the re- 
lease of the vessel, where it is reasonable in 
amount.—The John D. Dailey, U. S. D. C., E. D. 
N. Y., 158 Fed. Rep. 642. 

2, Adoption—Parol Adoption.—There is no 
such thing as a parol adoption known to the 
law in Pennsylvania.—In re Carroll's Estate, 
Pa., 68 Atl. Rep. 1038. 

3. Adverse Possession—Boundaries.—In a 
boundary dispute between plaintiff and defend- 
ant, where plaintiff failed to show any intent 
to claim more than his deed called for, he could 
not rely upon adverse possession.—Bradley Vv. 
Burkhart, Iowa, 115 N. W. Rep. 597. 





4. Appeal and Error—Acts of Part of Ap- 
pellants.—An appeal by 30 lot owners in an ac- 
tion to restrain the enforcement of a special 
assessment held not subject to dismissal be- 
cause of waiver of right to further prosecute 
the suit by some of the parties appealing.— 
Bennett v. City of Emmetsburg. Iowa, 115 N. 
W. Rep. 582. 

5. Error in Judgment Entry.—Where all 
questions of fact have been determined without 
error, the incorporation in the judgment of un- 
authorized provisions only necessitates a modi- 
fication of the judgment.—Mason City & Ft. 
Dodge R. Co. v. Boyton, U. S. C. C. of App., 
Eighth Circuit, 158 Fed. Rep. 599. 

6. Harmless Error.—In an action to com- 
pel a conveyance of land alleged to have been 
deeded to defendant's decedent in trust, any er- 
ror in admitting certain evidence held harm- 











less to plaintiffs —Mooney v. Mooney, Conn., 68 
Atl. Rep. 985. 
 F Harmless Error.—Error in admitting 


secondary evidence was harmless where the 
evidence was immaterial and not controlling, 
and was not considered.—Maloney v. Geiser 
Mfg. Co., N. D., 115 N. W. Rep. 669. 


8. Arbitration and Award—Procedure.—Ar- 
bitration proceedings need not follow technical 
rule and formality; but, if they are honestly 
and fairly conducted, it is sufficient.—Carlston 
v. St. Paul Fire & Marine Ins. Co., Mont., 94 
Pac. Rep. 756. 


9. Assignments for Benefit of Creditors—Re- 
ceivers.—On assignment by firm in brokerage 
business, seat in stock exchange held to pass 
to the assignee as against receiver subsequently 
appointed in suit by creditor against firm.— 
McClain v. Pittsburg Stock Exchange, Pa., 68 
Atl. Rep. 1031. 


10. Bankruptey—aAttorney’s Lien.—The in- 
stitution of bankruptcy proceedings will not 
invalidate an attorney's lien on securities be- 
longing to the bankrupt in possession of thé 
attorney.—In re Eurich’s Ft. Hamilton Brewery. 
U. S. D. C., E. D. N. Y., 158 Fed. Rep. 644. 


11. Composition.—A bankrupt’s’ schedule 
contemplated by Bankr. Act, c. 541, sec. 12a, 
which must be filed as a condition to the al- 
lowance of a composition, is that required by 
section 7a, subd. 8, to be filed within ten days 
after adjudication.—In re Back Bay Automobile 
Co., U. S. D. C., D. Mass., 158 Fed. Rep. 679. 


12. Corporations Subject to Act.—A corpo- 
ration, the principal business of which is the 
building and construction of concrete arches, 
bridges, buildings, walls and other structures 
in situ, the concrete being mixed as used in 
the structure, which, when completed, became 
a part of the realty, is not one engaged prin- 
cipally in manufacturing within the meaning 
of Bankr. Act, sec. 4b, c. 541, and is not sub- 
ject to adjudication as an involuntary bank- 
rupt.—Hall & Kaul Co. v. Friday, U. S. C. C. 
of App., Third Circuit, 158 Fed. Rep. 593. 


13. Examination of Bankrupt.—An_ al- 
leged bankrupt held not subject to examina- 
tion touching his property by a compulsory or- 
der under Bankr. Act, c. 541, sec. 21a, pending 
determination of the issues raised by the bank- 
rupt’s denial of the petition and prior to ad- 
judication—In re Davidson, U. S. D. C., D. 
Mass., 158 Fed. Rep. 678. 


14. Homestead.—Where a bankrupt was @ 
divorced woman who supported her two minor 
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children, she was entitled to an exemption in 
lieu of a homestead as an unmarried female, 
etc., within Rev. St. Ohio 1906, sec. 5441.—In re 
Giles, U. S. C. C. of App., Sixth Circuit, 158 
Fed. Rep. 596. 

15. Mortgages.—A court of bankruptcy is 
without jurisdiction to restrain a sale of mort- 
gaged property under foreclosure decrees based 
on mortgage liens antedating the filing of the 
bankruptcy petition and adjudication by more 
than four months.—Sample v. Beasley, U. S. C. 
Cc. of App., Fifth Circuit, 158 Fed. Rep. 607. 

16. Petition to Review.—On a petition of 
a bankrupt which brings up for review only an 
order of the district court adjudging him in 
contempt for failure to obey a prior order re- 
quiring him to turn over property, the po- 
priety of such prior order cannot be consid- 
ered.—In re Lans, U. 8S. C. C. of App., Second 
Circuit, 158 Fed. Rep. 610. 

17. Property Passing to Trustee.—Title to 
certain machinery purchased by a corporation 
which subsequently became a bankrupt held 
not to have passed to such corporation prior to 
the intervention of bankruptcy as against the 
bankrupt’s trustee.—Sprague Canning Machin- 
ery Co. v. Fuller, U. S. C. C. of App., Fifth Cir- 
cult, 158 Fed. Rep. 588. 

18. Sale Under Foreclosure Decree,— 
.Where foreclosure proceedings were instituted 
prior to the bankruptcy of the mortgagor on a 
mortgage given more than four months before, 
and a receiver was appointed who was in pos- 
session of the property at the time of bank- 
ruptcy, a sale of the property under the de- 
cree in such suit cannot be stayed by the bank- 
ruptcy court.—In re McKane, U. 8S. D. C., 158 
Fed. Rep. 647. 

19. Beneficial Associations—Property Rights. 
—Fund raised by members of subordinate body 
of beneficial association for sick and funeral 
benefits belongs, on revocation of charter by 
supreme body, to the local body.—State Coun- 
cil Junior Order of United American Mechanics 
of Pennsylvania v. Emery, Pa., 68 Atl. Rep. 
1023. 

20. Bigamy—Evidence.—In a prosecution for 
bigamy a certificate of a clerk of court that he 
has searched his records and finds no record 
of a license being issued to accused, as pro- 
vided by Act N. J. 1897 (P. L. p. 378), is in- 
admissible.—Pontier v. State, Md., 68 Atl. Rep. 
1059. 

21. Bills and Notes—-Denial of Execution.— 
A verified denial of the execution of a note 
puts in issue the execution, as well as altera- 
tions of indorsements of credit on the back of 
the note.—Kurth v. Farmers’ & Merchants’ State 
Bank of Leonardsville, Kan., 94 Pac, Rep. 798. 

22. Boundaries—Establishment.—A boundary 
line may be established by recognition and ac- 
quiescence, although neither of the parties in- 
tends to claim more than his deed gives him.— 
Bradley v. Burkhart, Iowa., 115 N. W. Rep. 
597. 

23. Brokers—Commissions.—Right of a bro- 
ker on account of commissions, he being au- 
thorized to sell 3,000,000 feet of lumber, and 
the principal refusing to sell when he found 
a customer, held not affected by the fact that 
the principal thereafter sold only 2,000,000 feet. 
—Obenauer v. Solomon, Mich., 115 N. W. Rep. 
696. 

24. Employment and Authority.—A _ bro- 
ker’s authgrity to sell certain land for a speci- 




















fied sum did not authorize an agreement to sell 
for a part of the price in cash, the balance to 
be represented by a mortgage on the premises. 
—Stengel v. Sergeant, N. J., 68 Atl. Rep. 1106. 

25. Building and Loan Associations —Insol- 
vency.—Where a mortgagor to a building as- 
sociation has paid premiums, interest and dues 
in excess of the amount of the mortgage debt 
and interest, he will, on the association becom- 
ing insolvent, be entitled to have enough cred- 
ited on the mortgage to satisfy it, but, as to 
any excess, he will be allowed only the rate of 
dividend allowed to other installment share- 
holders.—Murphy v. Preston, Md., 69 Atl. Rep. 
114. 

26. Carriers—Common Law Liability.—Under 
the common law, independentlv of statute, 
where a common carrier receives property fot 
carriage beyond its own line, issuing a through 
bill of lading therefor specifying the freight 
for through carriage, it makes its connecting 
earriers its agents, and is responsible to the 
shipper for any loss or damage to such prop- 
erty either on its own or the connecting lines, 
which liability .t cannot limit by contract.— 
Smeltzer v. St. Louis & S. F. R. Co., U. S. C. C. 
W. D. Ark., 158 Fed. Rep. 649. 

27. Demurrage Charges.—Where the char- 
ges of a railroad for demurrage are based on 
tariffs filed with the Interstate Commerce Com- 
mission, such charges as to cars engaged in 
interstate commerce are conclusively presumed 
reasonable in a state court.—Erie R. Co. Vv. 
Wanaque Lumber Co., N. J., 69 Atl. Rep. 168. 

28. Express Companies.—Under Sess. Laws 
1907, p. 340, c. 91, secs. 2, 3, express companies 
doing business in the state after the law took 
effect may charge for transportation of mer- 
chandise within the state a sum not exceeding 
75 per cent of the rate in force January 1, 1907, 
and 30 days after the act was in force such 
companies must file with the railway commis- 
sion schedules of rates and classifications in 
force on that date.—State v. Pacific Express 
Co., Neb., 115 N. W. Rep. 619. 

29. Constitutional Law—Burden of Proof.— 
The burden of proof is upon those who affirm 
the unconstitutionality of an act of Congress 
to show clearly that it is in violation of the 
constitution. It is not sufficient :to merely 
raise a doubt.—Smeltzer v. St. Louis & S. F. 
R. Co., U. S. C. C. N. D. Ark., 158 Fed. Rep. 
649. 

30. Contracts—Construction.—A contract for 
filling in sand behind a bulkhead construed and 
held that the risk of the contractor did not in- 
clude any loss resulting from a breach of duty 
by the company in erecting the bulkhead.—N. 
Risley & Sons v. Ocean City Development Co., 
N. J., 69 Atl. Rep. 192. 

31.——Requisites and Validity —Communica- 
tions of a principal to his agent, simply intend- 
ed as a delegation of power or instruction to 
the agent, but which the principal gives the 
agent no authority to deliver, have not the 
force of evidence of a contract in favor of a 
third party.—Stengel v. Sergeant, N. J., 68 Atl. 
Rep. 1106. 

32. Requisites of Validity—Mutuality in 
the specific performance of contract is essen- 
tial, and the court exercises its discretion as 
to specific performance of unilateral contracts 
with great caution.—Stengel v. Sergeant, N. J., 
68 Atl. Rep. 1106. 


33. Corporations—<Authority of Officers.—A 
corporation held not entitled to deny the au- 
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thority of its president to act as he did with 
reference to the purchase of certain machinery 
and at the same time claim title to the prop- 
erty on account of the transactions between 
the president and the seller.—Sprague Canning 


Machinery Co. v. Fuller, U. S. C. C. of App., 
Fifth Circuit, 158 Fed. Rep. 588. 
34.—Corporate Powers.—A statute authoriz- 


ing the doing of a certain act by a corporation 
or by its agent permits the corporation to act 
either per se through its officer or per alium 
through its agent.——American Soda Fountain 
Co. v. Stolzenbach, N. J., 68 Atl. Rep. 1078. 

35. Proceedings by State.—The state held 
a proper party to enjoin an ultra vires act by 
a quasi public corporation which will operate 
to impair its owners’ ability to properly dis- 
charge its public duties—-McCarter v. Pitman, 
Glassboro & Clayton Gas Co., N. J., 69 Atl. Rep. 
211. 

36. Costs—Security.—Where plaintiff filed a 
bond for costs between a motion for security 
and the entry of the order, defendant's right to 
additional security is to be determined as if 
bond had been given on motion.—Banes vy. Rai- 
ney, 109 N. Y. Supp. 140. 

37. Counties—Juvenile Courts.—The legisla- 
ture in establishing a juvenile court in Detroit 
limited in its jurisdiction to children of that 
city, may impose the expense of its establish- 
ment in part upon the city and in part upon 
the county as a whole.—Robison v. Wayne Cir- 
cuit Judges, Mich., 115 N. W. Rep. 682. 

38. Courts—Jurisdiction of Supreme Court.— 
A wrong of a nature which affects the rights 
of people throughout the state, when commit- 
ted by a public service corporation, is a public 
wrong, and an action to restrain the same by 
the state is within the jurisdiction of the su- 
preme court.—State v. Pacific Express Co., Neb., 
115 N. W. Rep. 619. 

39. Criminal Evidence—Similar Offenses.— 
On the trial of a defendant indicted jointly 
with another for obtaining money by false pre- 
tenses, evidence held admissible to show a gen- 
eral scheme between the defendants charged to 
defraud and other similar offenses committed 
pursuant to such scheme.—Griggs v. United 
States, U. S. C. C. of App., Ninth Circuit, 158 
Fed. Rep. 572. 

40. Criminal Law—Attacking Defendant’s 
Character.—To describe a defendant as a “bun- 
coe man” or a “confidence man” in the district 
attorney’s opening in view of evidence to be 
offered showing that he acted as such in the 
transaction involved, is not an attack upon his 
revutation within the rule prohibiting such at- 
tack until defendant puts his reputation in evi- 
dence.—People v. Simmons, 109 N. Y. Supp. 190. 

41. Jurisdiction—Where an assault was 
committed on land purchased by the United 
States, and jurisdiction of the state over such 
lands was vested in the United States by an 
act of the legislature, and Congress passed an 
act for the punishment of such offense, it was 
the exercise of power conferred by Const. U. 
S. art. 1, sec. 8, and is exclusive, and the state 











courts have no jurisdiction.—State v. Morris, 
N. J., 68 Atl. Rep. 11038. 
42. Criminal Trial—Change of Venue.— 


Granting a motion for a change of venue in a 
criminal prosecution lies in the discretion of 
the trial court.—People v. Boyd, Mich., 115 N. 
W. Rep. 687. 


43. Conduct of Counsel.—In a trial for lar- 








ceny committed by confidence men, held not re- 
versible error for the district attorney to of- 
fer certain articles for identification after they 
had been excluded.—People v. Simmons, 109 N. 
Y. Supp. 190. 

44, Withdrawal of Plea.—After accused 
has pleaded not guilty and traversed before 
the country, he is not entitled to withdraw his 
plea and file pleas in abatement without leave 
of court.—Pontier y. State, Md., 68 Atl. Rep. 
1059. 

45. Damages—Personal Injuries.—In a per- 
sonal injury action an instruction authorizing 
the jury in fixing the amount of damages to 
take into consideration plaintiff’s condition in 
life held erroneous.—Skiles v. St. Louis, I. M. 
& S. Ry. Co., Mo., 108 S. W. Rep. 1082. 

46. Denath—Presumptions.—In an action on a 
life insurance policy, where the person insured 
had not been heard of for many years, certain 
evidence held proper to be considered in deter- 
mining whether death should be presumed.— 
Modern Woodmen of America v. Gerdom, Kan., 
94 Pac. Rep. 788. 

47. Dedication—Maps.—Adoption of a mapof 
a city indicating certain blocks as_ public 
squares by the original owners for the purpose 
of partition held a formal dedication of such 
squares to the public or an abandonment to 
public use.—Casserly v. Alameda County, Cal., . 
94 Pac. Rep. 765. 

48. Deeds—Delivery.—The delivery of adeed 
with the grantee’s name and the consideration 
in blank carries the implied authority to fill out 
the blanks or cause them to be filled out.— 
Creveling v. Banta, Iowa, 115 N. W. Rep. 598. 

49. Divorce—Desertion.—Mere lapse of time 
does not cause a desertion, without culpability 
in its inception to ripen it into one of wilful- 
ness.—Topfer v. Topfer, N. J., 68 Atl. Rep. 1071. 

50. BEasements—Construction of Grant.—A 
grant of the right to enter on lands to dig and 
build a reservoir held not a right to occupy 
one-half acre with reservoirs, but the right to 
build a single reservoir whose dimensions shall 
not exceed such area.—Sked v. Pennington 
Spring Water Co., N. J., 69 Atl. Rep. 182. 

51. Increase of Use.—Where an elevated 
road took an easement for the purpose of a 
permanent structure, the right to acquire such 
easement by prescription is not affected by the 
fact that many more trains are run of late on 
such structure than at first.—Taggart v. Man- 
hattan Ry Co., 109 N. Y. Supp. 38. 

52. Intent of Parties—The creation of an 
easement is founded on the mutual intent of 
the parties as gathered from the acts as well 
as the circumstances and the words of the par- 











ties.—Liquid Carbonic Co. v. Wallace, Pa., 68 
Atl. Rep. 1021. 
53. Electricity—Injuries.—Defendant held 


bound to use a high degree of care in construct- 
ing and maintaining its wires conducting a high 
voltage of electricity, and to take notice that 
the duties of employees of a railway company 
required them to work near the place where 
defendant strung its wires.—Cutler v. Putnam 
Light & Power Co., Conn., 68 Atl. Rep. 1006. 

54. Eminent Domain—Condemnation Pro- 
ceedings.—A complaint to condemn property 
held sufficient where it alleges that the use 
thereof is necessary to the construction, main- 
tenance or operation of the railroad.—Northern 
Pac. Ry. Co. v. Kreszezewski. N. D, 115 N. 
W. Rep. 679. 
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View by Jury.—On appeal from award 
of commissioners in condemnation, instruction 
that the jury’s view of the premises might be 
used by them in forming their judgment of the 
testimony held not error.—Hinnergs v. Edge- 
water & Ft. L. R. Co., N. J., 69 Atl, Rep. 161. 

56. Equity—Pleadjing.—Where the question 
is whether or not the amendment constitutes a 
new bill and is therefore improper, the amend- 
ment alone goes down under a demurrer, and 
the original bill is left on the record.—Lynch’s 
Adm’r v. Murray, Vt., 69 Atl. Rep. 133. 

57. Estoppel—Lost Deeds.—A party cannot 
be estopped to assert his rights to recover dam- 
ages for injuries to easements on a mere pre- 
sumption of a lost deed arising from mere lapse 
of time.—Goggin v. Manhattan Ry.. Co., 109 N. 
Y. Supp. 83. 

58. Evidenee—Opinions.—In an action to re- 
plevy goods distrained, it was proper to over- 
rule a witness’ testimony as to value, upon the 
ground that the witness was giving an opinion 
without showing any experience by purchase 
or otherwise that he was qualified.—Whitcomb 
v. Brant, N. J., 68 Atl. Rep. 1102. 

59. Exehange of Property—Abandonment of 
Property.—Evidence held to show that plain- 
tiff with defendant’s knowledge and acquies- 
cence treated as abandoned a contract between 
the parties——Norton v. Hinecker, Iowa, 115 N. 
W. Rep. 612. 

60. Exeeutors and Administrators—Title and 
Rights.—Title and rights of executor are creat- 
ed by the will and not by its probate, which is 
evidence thereof, and in this respect it relates 








back to testator’s death.—Deck v. Fahrenholtz, 
Ma., 68 Atl. Rep. 1048. 
61. False Pretenses—Indictment.—Under an 


indictment for obtaining money by false pre- 
tenses, it is a question for the jury, not wheth- 
er the false representation made was calcu- 
lated to deceive a prudent person, but whether 
it was calculated to deceive the person to whom 
it was made.—Griggs v. United States, U. S. C. 
c. of Avp., Ninth Circuit, 158 Fed. Rep. 572. 


62. Fixtures—Intent in Making Annexation. 
—The intention with which an article is an- 
nexed to the freehold determines its character 
as a fixture.—City of Portland v. New England 
Telephone & Telegraph Co., Me., 68 Atl, Rep. 


1040. . 


63. KFraud—Consequential Damages.—Dam- 
ages sustained by personal injuries received by 
a tenant, resulting consequentially from deceit 
and misrepresentations of the landlord’s agent, 
held recoverable in an action for the deceit of 
the agent.—Williams v. Goldberg, 109 N. Y. 
Supp. 15. 


64. Frauds, Statute of—Pleading.—An an- 
swer pleading the statute of frauds held a good 
defense to an action to enforce a contract to 
convey real property, the complaint in which 
did not allege whether the contract was oral 


or in writing.—Gross v. Gorsch, 109 N. Y. Supp. 
234. 


65. Sale of Land.—In an action for speci- 
fic performance of a contract to sell real es- 
tate, the written agreement relied upon con- 
sisting of a series of letters, parol evidence 
was inadmissible to show who the vendee was. 
—Stengel v. Sergeant, N. J., 68 Atl. Rep. 1106. 


66. Fraudulent Conveyances—Presumptions. 
—Under Rev. Laws 1905, secs. 3496, 3503, failure 
of vendee of a stock of goods to secure an in- 








ventory or inquire as to vendor's creditors held 
to render the sale presumptively fraudulent.— 
Gilbert v. Gonyea, Minn., 115 N. W. Rep. 640. 

67. Presumptions.—To establish the pre- 
sumption that a certain trust was intended to 
defeat future creditors of the settler held not 
necessary that the possibility of future credit- 
ors should be expressly recognized, or that the 
intention to bar them should be expressly de- 
clared.—Ward v. Marie, N. J., 68 Atl. Rep. 1084. 

68. Garnishment—Failure to Answer.—A 
garnishee who defaults thereby admits that he 
has property in his possession belonging to the 
principal defendant.—Minneapolis, St. P. & S. 
S. M. Ry. Co. v. Pierce, Minn., 115 N. W. Rep. 
649. 

69. Gifts—Causa Mortis.—A gift causa mor- 
tis may be effected by delivery to a third per- 
son in trust for the donee, though the gift 
does not come to the knowledge of the donee, 
and is not accepted by him until after the 
death of the donor.—In re Podhajsky’s Estate, 
Iowa, 115 N. W. Rep. 590. Py 


70. Highways—Notice of Claim for Injuries. 
—A notice of a claim for injuries to a traveler 
caused by a defective highway held to locate 
the place of the injury as on a highway in a 
designated town.—Graves v. Town of Waits- 
feld, Vt., 69 Atl. Rep. 137. 


is Right to Use.—The driver of a horse 
and wagon and of an automobile must each ex- 
ercise his right on the highway with due re- 
rard to the other’s right.—Towle v. Morse, Me., 
68 Atl. Rep. 1044, 


"9 


72. Husband and Wife—Contract of Wife to 
Adopt.—In equity, contracts directly between 
husband and wife which are bona fide and on 
good consideration may be enforced if for the 
benefit of the wife.—Brown y. Clark, Conn., 68 
Atl. Rep. 1001. 

73. Indictment and Information—Sufficiency. 
—That an indictment is indorsed on the mar- 
gin as having been based on a particular sta- 
tute is immaterial, such indorsement being no 
part of the indictment which is good if -it 
charges an offense under any statute, although 
indorsed and purporting to be drawn under a 
different one.—Wechsler v. United States, U. S. 
Cc. C. of App., Second Circuit, 158 Fed. Rep. 579. 

74. Injunction—Preliminary Injunction.—A 
temporary injunction commanding plaintiff in 
an action in the nature of interpleader to re- 
tain possession of the fund may be modified on 
proper application so as to require payment in- 
to court.—Phoenix Ins. Co. v. Carey, Conn., 68 
Atl. Rep. 993. 

75. Imterest—Judgment.—The debtor is not 
liable for interest on a judgment while its pay- 
ment is restrained by injunction, unless he has 
derived advantage from use of the money.— 
Phoenix Ins. Co. v. Carey, Conn., 68 Atl. Rep. 
993. 

76. Interstate Commerce—Power of Con- 
gress.—The power of Congress under the in- 
terstate commerce clause of: the Constitution is 
plenary and without limitations other than 
those prescribed in the Constitution itself.— 
Smeltzer v. St. Louis & S. F. R. Co., U. S. C. C. 
W. D. Ark., 158 Fed. Rep. 649. 

77. Judgment—Matters Concluded.—A judg- 
ment holding an ordinance relevying an assess- 
ment for a public improvement unconstitutional 
held not bindine in another proceeding to test 
the validity of a new ordinance.—Haggart v. 
Kansas City, Kan., 94 Pac. Rep. 789. 
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78. 
of commissioners upon an intestate insolvent 
estate is not such a final judgment as will con- 
clude the parties in interest.—Brown v. Clark, 
Conn., 68 Atl. Rep. 1001. 

79. Revival.—Unless some witness having 
knowledge of the fact testifies to the non-pay- 
ment of a dormant judgment on a motion to re- 
vive, it is incumbent on the judgment creditor 
to rebut the presumption of payment.—Platte 
County Bank v. Clark, Neb., 115 N. W. Rep. 787. 

80. Jury—Competency.—One is not incompe- 
tent as a juror in a criminal case merely be- 
cause he has formed and expressed an opinion 
as to the guilt or innocence of a person jointly 
indicted with the defendant on trial.—Griggs v. 
United States, U. S. C. C. of App., Ninth Cir- 
cuit, 158 Fed. Rep. 572. 

81. Justices of the Peace—Continuance.— 
Where a justice took an adjournment from Sat- 
urday to Monday, the docket entry being, 
“Case adjourned till Monday 1 o’clock P. M.,” 
an objection that the judge lost jurisdiction 
because the docket was not sufficiently def- 
inite held properly overruled.—Hanson v. Gron- 
lie, N. D., 115 N. W. Rep. 666. 

82. Landlord and Tenant—Tenancy from 
Year to Year.—Where a tenant from year to 
year remains in possession after the expira- 
tion of the year with the acquiescence of the 
landlord, and without a new agreement, a ten- 
ancy for a new year commencing on that date 
is created.—Griswold v. Town of Branford, 
Conn., 68 Atl. Rep. 987. 

83. Life Estates—Income.—Where  defend- 
ant, acting in the capacity of trustee and also 
as life tenant, sold and converted land into 
money, he is entitled only to the interest on or 
income from the principal fund thus _ substi- 
tuted for the land; and on his removal] as trus- 
tee he must turn over to his successor the prin- 
cipal fund.—Beach v. Beers, Conn., 68 Atl. Rep. 
990. 

84. Limitation of Actions—Unlawful Struc- 
tures in Street.—A proceeding to compel the re- 
moval of certain unlawful structures in a 
street appurtenant to an adjoining building 
held not barred by limitations until after the 
lapse of 20 years.—People v. Ahearn, 109 N. Y. 
Supp. 249. P 

&5. Lis Pendens—Notice.—Under Rev. Code 
Civ. Proc., sec. 108, relating to notice of lis pen- 
dens, a judgment against plaintiff’s grantor 
rendered prior to the recording of plaintiff's 
deed in an action in which no notice of lis pen- 
dens was filed, held not to affect plaintiff's 
rights.—Gilman v. Carpenter, S. D., 115 N. W. 
Rep. 659. 

86. Master and Servant—Injuries to Servant. 
—A master furnishing a safe appliance held not 
liable for injuries received by servant result- 
ing from use of such appliances when out of 
condition.—Laragy v. East Jersey Pipe Co., N. 
J.. 68 Atl. Rep. 1073. 

87. Mechanics’ Liens-——Original Contractor.— 
No formal or written assignment is necessary 
to transfer a claim of mechanic’s lien from a 
partnership on its dissolution to its individual 
members; the equitable lien passing with the 
transfer of the debt secured.—Soule v. Borelli, 
Conn., 68 Atl. Rep. 979. 

88. Mines and Minerals—Work Done by 
Stockholder.—A stockholder in a mining com- 
pany has such a beneficial interest in the cor- 
porate property that any mining work done by 
him on unpatented claims of the company must 








Report of Commissioners.—The report | 





be counted as representation work, and if suf- 
ficient in amount and done at the proper time, 
will prevent a forfeiture of the claims.—-Wailes 
v. Davies, U. S. C. C., D. Nev., 158 Fed. Rep. 
667. 

89. Mortgages—Coupon Notes.—That coupon 
notes for the annual interest on the mortgage 
notes run in part to the mortgagee and in part 
to a third person or bearer does not destroy 
the lien of the mortgage for the total] interest 
secured.—Kingsley v. Anderson, Minn., 115 N. 
W. Rep. 642. 

90. Municipal Corporations — Curative Sta- 
tutes.—Where the legislature might originally 
have refused to property owners the right to 
choose the kind of paving for streets, it has 
the power to cure a proceeding for such a pub- 
lic improvement defective because the proper- 
ty owners were deprived of that right con- 
ferred upon them by law.—Haggart v. Kansas 
City, Kan., 94 Pac. Rep. 789. 

91. Ordinances.—A lunch wagon moved 
from without to within the fire limits, placed 
on a city lot, and there connected with gas, 
telephone and electric light wires, held a build- 
ing or structure as used in an ordinance pro- 
hibiting the erection of any frame building 
within fire limits.—Town of Montclair v. Amend, 
N. J., 68 Atl. Rep. 1067. 

92. Ordinances.—A contractor constructing 
a sewer in streets wherein gas pipes have been 
theretofore laid is not an insurer against in- 
jury to the pipes.—Millville Gas Light Co. Vv. 
Sweeten, N. J., 68 Atl. Rep. 1067. 

93. Proceedings of City Council.—Where 
minutes of council meeting showed what mem- 
bers of the council were present, that a roll- 
call was had, and that all voted one way, fail- 
ure of clerk to rewrite the names of the mem- 
ber in recording the vote held not a non-com- 
pliance with the statute requiring a record of 
the yeas and nays.—Bennett v. City of Emmets- 
burg, Iowa, 115 N. W. Rep. 582. 

94. Rights of Laborer in Street.—The 
rights of a laborer whose duties require him 
to be in that part of a street devoted to the 
use of vehicles cannot be determined by the 
rules applicable to pedestrians with no occu- 
pation requiring their presence in that part of 
the street.—King v. Green, Cal., 94 Pac. Rep. 
777. 

95..—-Structures in Street.—A lessee of ad- 
joining property held not estopped by mere si- 
lence to compel the removal of the structures 
in a street adjacent to abutting property by 
which such lessee was specially damaged.—Peo- 
ple v. Ahearn, 109 N. Y. Supp. 249. 

96. Torts.—In an action for injuries re- 
sulting from the negligent manipulation of a 
water hydrant, instructions failing to recognize 
or state the doctrine of exemption from liabil- 
ity while in the exercise of governmental func- 
tions held erroneous.—Judson v. Borough of 
Winstead, Conn., 68 Atl. Rep. 999. 

97. Negligence—Evidence.—In an action to 
recover for injuries by being struck on the 
head by a piece of coal, plaintiff must fail if 
the evidence does not show that the injury was 
the result of defendant’s negligence, where 
from the evidence it was just as probable that 
it was the result of the act of another than de- 
fendant.—Stumpf v. Delaware, L. & W. R. Co., 
N. J., 69 Atl. Rep. 207. 

98. Imputed Negligence.-—Father held not 
precluded from recovering for injuries to his 
minor son because he permitted him to go on 
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the street unattended.—Saxton y. Pittsburg 
Rys. Co., Pa., 68 Atl. Rep. 1022. 

99. Necessity of Showing.—To hold one li- 
able on the ground of negligence, held, it is 
not enough to show negligence and an acci- 
dent; how it happened being mere conjecture. 
—Davis v. Joslin Mfg. Co., R. I. 69 Atl, Rep. 
65. 

100. 











Steam Boilers.—Where plaintiff was 


injured by the ex>losion of a boiler, caused by- 


its negligent construction by defendant, plain- 
tiff held entitled to recover therefor. though 
there was neither contractual relation be- 
tween nrlaintiff and defendant, nor deceit 
claimed in the sale of the boiler.—Statler v. 
George A. Ray Mfg. Co., 109 N. Y. Supp. 172. 

101. New Trial—Notice of Intention to Ap- 
ply.—Under Rev. Code Civ. Proc., secs. 301, 303, 
a certain notice of intention to move for a new 
trial upon certain grounds on a bill of excep- 
tions to be thereafter settled, held sufficient, 
though grounds were merely stated generally. 
—Gilman v. Carpenter, S. D., 115 N. W. Rep. 
659. 


102. Parties — Intervention. — The district 
court may in cases not provided for by the 
Code permit one not a party to a suit to inter- 
vene either before or after judgment for the 
protection of some right. — Gibson v. Ferrell, 
Kan., 94 Pac. Rep. 783. 


103. Partnership—Impeachment.—In an ac- 
tion by judgment creditors of a partnership to 
reach an interest in land transferred, evidence 
considered and held to show that the property 
was transferred in payment of individual debts 
of the partners.—Clark-Jewell-Wells Co. v. 
Tolsma, Mich., 115 N. W. Rep. 688. 


104. Mechanics’ Liens.—A partnership sta- 
tutory lien for materials and labor furnished 
in the improvement of real estate vests not in 
the partnership, but in its individual members, 
the partnership having only an equitable in- 
terest.—Soule v. Borelli, Conn., 68 Atl. Rep. 979. 


105. Perjury—False Oath in Bankruptcy Pro- 
ceedings.—Bankr. Act July 1, 1898, c. 541, see. 
7, 30 Stat. 548 (U. S. Comp. St. 1901, p. 3424), 
which requires a bankrupt to submit to an ex- 
amination under oath as to various matters 
specified, with the proviso that “no testimony 
given by him shall be offered in evidence 
against him in any criminal proceeding,” does 
not give immunity from prosecution for giving 
false testimony upon any such examination.— 
Wechsler v. United States, U. S. Cc. C. ef App., 
Second Circuit, 158 Fed. Rep. 579. 


106. Pleading—Executory Contracts.—In an 
action for breach of an executory contract 
where defendant demurred, he admitted the 
truth of the facts pleaded, and where one of 
those facts was a failure to perform on his 
part, and an offer of full performance by plain- 
tiff, such refusal placed defendant in default.— 
Foster County Implement Co. v. Smith, N. D., 
115 N. W. Ren. 669. 


107. Oyer of Instrument Sold On.—A bond, 
oyer of which was had in an action thereon, 
held a part of the declaration, so that failure to 
allere performance of its conditions might be 
raised by a demurrer.—Earle v. Fidelity & De- 
posit Co. of Maryland, N. J., 68 Atl. Rep. 1078. 

108. Powers—Execution.—In creating a pow- 
er of appointment, the phrase that it may be 
exercised “by any writing in the nature of a 
last will and testament,” is apt where the pos- 
sessor of such power has no other property to 

















dispose of.—White v. Holly, Conn., 68 Atl. Rep. 
997. 

109. Principal and Agent—Authority of 
Agent.—After ratification of an unauthorized 
act of another, with full knowledge of the facts, 
the principal is bound as if it had been done 
by his previous authority.—Looschen Piano 
Case Co. v. Steinberg, N. J., 68 Atl. Rep. 1072. 

110. Liability for Acts of Agent.—A land- 
lord is answerable for injuries resulting from 
the misrepresentations and deceit of his agent 
in respect to premises leased by him, where 
the representations were made within the scope 
of the agent’s duties.—Williams v. Goldberg. 
109 N. Y. Supp. 15. 

111. Quieting Title—Evidence.—A __ certain 
trust deed and various assignments thereof 
held not admissible against a plaintiff who 
claimed no rights thereunder.—Gilman v,. Car- 
penter, S. D.. 115 N. W. Rep. 659. 

112. Railronds—Leases.—Where a_ railroad 
lease contains a covenant of quiet enjoyment 
of the premises a clause therein releasing the 
lessor from any claim for damages by rea- 
son of any defect in title of the demised prop- 
erty held not to be extended to include expen- 
ses of protecting the title—-Brooklyn Heights 
R. Co. v. Brooklyn City R. Co., 109 N. Y. Supp. 
31. : 

113. Reference—Part of Issues.—In an ac- 
tion at law, where the whole issues should not 
be so tried, the court cannot refer a particular 
issue for trial by a referee and leave the re- 
mainder to be tried by a jury.—Claffey v. Mad- 
ison Avenue Co., 109 N. Y. Supp. 1. 

114. Reformation of Instruments—Mutual 
Mistake.—A paving contract with a city held 
not subject to reformation in the absence of 
fraud or satisfactory showing of mutual mis- 
take.—Fullerton y. City of Des Moines, Iowa, 
115 N. W. Rep. 607. 


115. Replevin—Wrongful DIstress—In_ re- 
plevin the legality of the distress may be tried, 
provided there is no rent due; but if there is 
rent due, however small, and the distress is 
excessive in regard to the quantity of goods 
taken or otherwise irregular, the remedy of 
the tenant must be had in an action on the 
ecase.—Whitcomb v. Brant, N. J., 68 Atl. Rep. 
1102. 

116. Sales-——-Passing of Title-—Where per- 
sonalty is sold for cash on delivery, payment of 
the price is a condition precedent to the pass- 
ing of title, and un’ess made, the seller may 
reclaim the property.—Sprague Canning Ma- 
chinery Co. v. Fuller, U. S. C. C. of App., Fifth 
Circuit, 158 Fed. Rep. 588. 

117. Reasonable Time to Accept.—Under an 
executory contract of sale of machinery, guar- 
anteed to work satisfactorily, if on reasonable 
trial it does not work satisfactorily, held suffi- 
cient if within a reasonable time purchaser 
notify vendor that he declines to accept it.—Mul- 
eahy v. Dieudonne, Minn., 115 N. W. Rep. 636. 

118. Salwage—-Amount of Award.—A_ tug 
held entitled to a salvage award for towing a 
steamer from a wharf near a burning building, 
in the absence of the master, although on his 
return he terminated the service and attempt- 
ed to repudiate that already rendered.—The 
Ragnarok, U. S. D. C., E. D. N. Y., 158 Fed. 
Rep. 694. 

119.——Suit for Compensation.—False allega- 
tions in a libel for salvage as to the service 
rendered and excessive claims for compensa- 
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tion may determine a doubtful case against 
the libelant, or may justify the denial of any 
compensation for services rendered or the re- 
duction of the amount.—The Ragnarok, U. S. D. 
c., E. D. N. Y., 158 Fed. Rep. 694. 

120. Statutes—Fixtures—-Whether the ex- 
pression of one thing in a statute is an exclu- 
sion of another held a question of intention to 
be gathered from all parts of the statute.— 
City of Portland v. New England Telephone & 
Telegraph Co., Me., 68 Atl. Rep. 1040. 

121. Time of Taking Effect.—An act pro- 
viding that it shall take effect on and after its 
passage and approval does not express an em- 
ergency under Const. art. 3, sec. 24, and it does 
not take effect until three months after the 
adiournment of the legislature.—State vy. Pa- 
cific Express Co., Neb., 115 N. W. Rep. 619. 

122. Street Railronds—Injury to Passenger. 
—Where a‘little gir! walked to the rear plat- 
form, and the car slowed down and ran into 
a turn-out, and the child fell from the plat- 
form, no inference arose that the accident oc- 
curred by negligence in handling the car.— 
Pascell v. North Jersey St. Ry. Co., N. J., 69 
Atl. Rep. 171. 

123.——Negligence.—In an action against a 

street railway company to recover for injuries 
to a boy five years old, injured while riding 
on the step of the p'atform of a car, the ques- 
tion of negligence of defendant on conflicting 
evidence was for the jury.—Saxton v. Pitts- 
burg Rys. Co., Pa., 68 Atl. Rep. 1022. 
124. Taxution—Tax Titles.—The burden is on 
one claiming under a tax collector's deed to 
prove the regularity of every antecedent act 
necessary to the validity of the tax, the levy, 
and the sale.—Brush v. Watson, Vt., 69 Atl. 
Rep. 141. 

125. Telegraphs and Telephones.—Conduits 
laid in streets by a telephone and telegraph 
company to carry its wires held not real es- 
tate within Rev. St. c. 8, secs. 36, 41, declar- 
ing that real estate, etc., shall be taxed in the 
municipality in which situated.—City of Port- 
land v. New England Telephone & Telegraph 
Co., Me., 68 Atl. Rep. 1040. 

126. Tender—Sufficiency.—A_ creditor ordi- 
narily is not compelled to accept his debtor’s 
check in payment of the indebtedness, and an 
offer thereof is insufficient to constitute a ten- 
der.—Rumpf v. Schiff, 109 N. Y. Supp. 51. 

127. Trade Marks and Trade Names—In- 
fringement.—To establish infringement of a 
trade mark it is not essential to show that any 
one has actually been deceived or an intent to 
deceive, although proof that persons have been 
deceived is pertinent and persuasive evidence 
that the mark complained of is calculated and 
Was intended to deceive.—American Tin Plate 
Co. v. Licking Roller Mill Co., U. S. Cc. C., E. 
D. Ky., 158 Fed. Rep. 690. 

128.——Markine of Patented Article-—An ar- 
bitrary symbol or device stamped by the man- 
ufacturer only on articles made under certain 
patents on the expiration of such patents be- 
comes public property, and its use by others 
does not constitute unfair competition.—Greene 
Tweed & Co. v. Manufacturers’ Belt Hook Co., 
U. 8. C. C., N. D. I!)., 158 Fed. Rep. 640. 

129. Treswass—Persons Liable-—Where de- 
fendant sold standing timber to one, and after- 
ward conveyed the land to another, he is not 
liable for the purchaser of the timber subse- 
quently going on the land and removing the 











timber, where he did nothing to instigate such 
trespass.—Lamb v. Willis, 109 N. Y. Supp. 75. 

130. Trial—Review.—Where plaintiff insti- 
tuted suit against defendant, and pending the 
suit assigned his right of action to another, 
such assignee was entitled to continue the suit 
in plaintiff's name.—Elsberg v. Honeck, N. J., 
68 Atl. Rep. 1090. 

131. Trusts—Counsel Fees.—The court in an 
action bv one individually and as_ trustee 
against the substituted trustee and beneficia- 
ries may in its discretion make an allowance 
in the judgment for the attorneys of the trus- 
tee.—Case v. Beloe, 109 N. Y. Supp. 168. 

132. Life Estates—A claim for money 
paid by a life tenant for the benefit of the 
trust estate and assigned to the trustee should 
be allowed the trustee on his accounting with 
his successor.—Beach v. Beers, Conn., 68 Atl. 
Rep. 990. 

133. Waters and Water Courses—Irrigation. 
—In a suit to determine the priorities of several 
appropriators of water, the users and consum- 
ers of water under a canal that has appropri- 
ated water for the purpose of sale are not nec- 
essary parties——Farmers’ Co-Operative Ditch 
Co. v. Riverside Irr. Dist., Idaho, 94 Pac. Rep. 
761, 

134. Wills—Coercion.—That testator gave 
most of his estate to another does not furnish 
evidence of coercion and restraint in connec- 
tion with the making of the will.—Allshouse Vv. 
Kelly, Pa., 69 Atl. Rep. 88. 

135. Conditions and Restrictions.—The in- 
tention of a testator should be carried out in 
respect to restrictions and limitations which 
he imposes upon that which is his own_to give 
or withhold at his pleasure, provided he does 
not contravene public policy.—Stier v. Nash- 
ville Trust Co., U. S. C. C. of App., Sixth Cir- 
cuit, 158 Fed. Rep. 601. 

136. Inconsistent Provisions.—An expres- 
sion in a will, following a devise in fee simple, 
that if there were anything left the devisee 
should divide it among the children, held not 
to annex any condition to the devise.—Bennett 
v. McLaughlin, 109 N. Y. Supp. 63. 

137. Undue Influence.—In proceedings to 
probate a will, evidence examined and held in- 
sufficient to take the case to the jury on the 
question of undue influence in its execution.— 
In re Hoffman’s Estate, Mich., 115 N. W. Rep. 
690. 

138.——Undue Influence.—A testator not only 
has the legal right to make a will, but he may 
make as many wills as he chooses, and the mere 
fact that a change is made in a later will is not 
of itself evidence that testator was unduly influ- 
enced in making such change.—In re Young’s 
Estate, Utah, 94 Pac. Rep. 731. 

139. Validity—While an _ illicit relation 
existing between a testator and a beneficiary 
and an unjust and unnatural disposition of his 
property are circumstances properly to be con- 
sidered in connection with evidence of undue 
influence, they are not of themselves evidence 
either of fraud or of undue influence.—Saxton 
v. Krumm, Md., 68 Atl. Rep. 1056. 

140. Witnesses — Cross-Examination. —It is 
within the discretion of the court to permit the 
cross-examination of a witness who is also a 
party as to a matter aside from the scope 
of the examination in chief.—N. Risley & Sons 
v. Ocean City Development Co., N. J., 69 Atl. 
Rep. 192. 
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